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FOR DISMISSAL OF APPLICATION 
No. MC-66562 (Sub-No. 2308T4A) 

REA EXPRESS, INC, - PETITION OF 


AMERICAN TRUCKING ASSOCIATIONS, INC., 
FOR CANCELLATION OF TEMPORARY AUTHORITY 


MOTION OF INTERVENOR, ALLTRANS EXPRESS 
U.S. A., INC. TO STRIKE COMPLAINANTS' BRIEF, OR 
IN THE ALTERNATIVE, CERTAIN PORTIONS THEREOF 


Comes now Intervenor, Alltrans Express, Inc., and pursuant to 
Rule 4 of the Commission's General Rules of Practice, respectfully requests 
the Commissicn (1) to strike the Brief of Complainants, or in the alternative, 


(2) to strike certain portions designated below. 


L 
It has been amply demonstrated in Intervenor's Initial and Reply 


Briefs, that Complainants have consistently injected issues in this proceeding 


ou 


which are not proper subjects of the Complaints. The cases cited in the 
Reply Brief make it clear that this Comm ission, throughout its history, has 
limited complainants to the issues specifically raised in their complaints. 

It has been noted that there is no lawful issue with respect to the revocation 
of all of the authorities of Defendant REA Express, Inc.; there is no lawful 
issue as to the unfitness of Defendant or as to the alleged willful and wanton 
violations of the Act; there is no lawful issue as to alleged violations of 
leasing regulations; there is no lawful issue as to alleged violations of the 
safety regulations of the Department of Transportation. 

Because there are so many extraneous issues improperly injected 
in this proceeding by Complainants, and because Defendant, and therefore 
Intervenor, have been deprived of due process as to lack of notice in a case 
which attempts to destroy the entire operation of the Express Company, the 
entire brief of Complainants is subject to attack. It is doubtful whether a 
Court of Appeals would uphold any decision based upon the numerous allega- 
tions of law and fact which are not even properly before this Commission 
based upon the complaints filed. The matters which are improperly before 
the Commission so taint those which properly are in issue, that there would 
be no clear record basis for a decision. 

It must be remembered that Complainants' brief begins with a prayer 
to revoke all temporary authority of Defendant, it makes that request through- 
out its brief, argues it at length, and concludes with such a prayer. The 
revocation argument -- which has never been properly in issue here — so per- 


vades the entire brief as ‘o render any argument on lawful issues meaningless. 
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Indeed, it is difficult to read the brief without believing that the revocation 
issue is the overriding issue for the Commission to decide. Inasmuch as the 
issue of revocation of all temporary authorities is not properly before this 
Commission, and because the brief cannot be read intelligently without the 
injection of such improper issue, the brief should be stricken in its entirety. 
We respectfully submit that the entire brief, being so encumbered 


by extraneous matters, should be stricken from this record. 


IL. 


In the alternative, it is respectfully requested that the following 


1/ 


portions of Complainants’ initial brief be stricken: — 


(a) Intervenor moves to Strike all portions of Complainants' brief 


dealing with the argument that the Commission should summarily revoke 

all temporary authority issued to REA Express, Inc. Complainants did not 
request this Commission to revoke all of the temporary authorities held by 
Defendant. No complaint sought revocation of any temporary authority. 
Incredibly, Complainants begin their brief by praying "that the Commission 
exercise its jurisdiction and summarily revoke all temporary authorities 
issued to REA Express, Inc." (p. 1). Complrinants end their evidentiary 
section by again asking the Commission to immediately revoke all outstanding 
temporary authorities of REA (p. 12). At pages 63 through 66, the Cum- 
plainants set forth argument supporting their request that relief, not even 
prayed for in the complaints, be granted. 

1 Intervenor respectfully renews its objections made to each of the following, 


and considers such objections preserved for the record, along with all 
others made in this proceeding, for purposes of appeal. 


Even Complainants admit they "did not spell out this relief in their 
complaints” (p. 64). Intervenor has set forth in its reply brief cases demon- 
strating that this Commission has consistently, even long before the Motor 
Carrier Act, held complainants to the proof based upon the allegations in 
their complaints. It would be an incredible situation if the Commission 
should now grant relief on a matter of which Defendant and Intervenor never 
had notice. Commission decisional law and all Federal law, of which Inter- 
venor is aware, holds a plaintiff to those matters alleged in his complaint 
as originally filed or lawfully amended. We ask nothing more and move that 
the matter be stricken. 

(b) Intervenor moves that all matters contained in the brief referring 
to the unfitness of Defendant and its alleged willful and wanton violations be 
stricken. Intervenor adopts the argument set forth in (a) above with respect 
to a lack of notice and, therefore, due process, inasmuch as this matter is 
not alleged in the complaints. 

Complainants’ brief is so filled with allegations of wrong doing on a 
matter not alleged in the complaint, nor, in most instances squarely based 
on facts of record, the entire brief is tainted. The alleged unfitness of REA 


is not properly before this Commission in this proceeding. These Complainants 


alleged certain operations outside the scope of the operating authority held by 


Defendant and asked for an order requiring Defendant to cease and desist from 
such operations. We believe that the operations complained of are only those 
specified. This is not a proceeding to determine the fitness or unfitness of 


Defendant. Yet, Complainants begin as early as page 12 and continue thereon 


677 


alleging the unfitness of Defendant. This is another of the many extraneous 


matters which fill the brief of Complainants, on matters not properly brought 
before the Commission, which serve only as an attempt to bolster Com - 
plainants’ otherwise weak evidentiary presentation relating to matters which 
are properly in issue. 

(c) Intervenor moves to strike all matters concerning alleged vio- 
lations of the Safety Regulations o° the Department of Transportation which 
are found primarily at pages 54 through 62 of the brief. 

Again, intervenor a its original argument as to matters not con- 
tained in the complaints, and the attendant due process arguments. Enforce - 
ment of the Safety Regulations of the Department of Transportation , lies 
with that Department, not the Commission. Not only were such matters not 
alleged in the complaints, but no evidence was presented to show that the 
Department ever agreed with Complainants’ allegations, much less that the 
Trustee has been found guilty of any violation. The testimony of the Safety 
Director of American Trucking Associations, Inc. is not only irrelevant, was 
not within the complaints, and is, in any event, de minimis. That testimony 
found, in Appendix 34 to Exhibit 1 — which we also ask to be stricken — is 
supposedly bolstered by its "Attachment A" showing minimal violations in 
the opinion of the witness. Complete cross-examination was not allowed 
(Cf. Tr. 1883). However, it should be noted that the attachment is so filled 
with errors and already stricken material that it is of no probative value, is 
irrelevant, and should be stricken. As an example, of 39 pages in the attach- 
ment, no fewer then 46 items of alleged violations were stricken because they 


were inerror, along with the entire page 8 of the attachment. 
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Therefore, not only is the issue of safety regulations improperly 


before this Commission, but the testimony with respect thereto has been 
shown to be so error filled and worthless to a disposition of this or any case, 
the matter should be stricken. 

(ad) Intervenor moves to strike all matters relating to the alleged 
violation of the Commission's Leasing Regulations. Not only are the matters 
argued at pages 46 through 53 irrelevant as not being properly brought before 
this Commission, but, as a matter of law, should be stricken for yet another 
reason. 49 CFR § 1057. 3(b) specifically exempts from the Leasing Regula- 
tions equipment used wholly or in part of the transportation of railway 
express traffic. Complainants may seek to distinguish the operations of 
Defendant from that exemption, but such attachments must fail. If the Com- 
mission were not referring to traffic transported by REA Express, Inc., 
then we must ask to what did it refer. It seems obvious that REA has been, 
and is exempt from the Leasing Regulations. Therefore, this extraneous 
matter should be stricken as a matter of law, and also because it is not 
properly before this Commission, and its inclusion and consideration thereof 
violates due process principles. 

WHEREFORE, it is respectfully prayed that the Commission strike 


the initial brief of Complainants in its entirety, or in the alternative, te 


strike the portions designated in II above, and to grant such other relief 
as it may deem just and proper. 
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ASSOCIATED TRUCK LINES, INC. ET AL. v. REA EXPRESS, INC. 


No. MC-66562 (Sub-No. 2345) (Part No. 181) 
REA EXPRESS, INC. - PETITION OF AMERICAN TRUCKING ASSOCIATIONS, 
- INC. FOR DISMISSAL OF APPLICATION 
No. MC-66562 (Sub-No. 2308 TA) 


REA EXPRESS, INC. - PETITION OF AMERICAN TRUCKING ASSOCIATIONS, 
INC. FOR CANCELLATION OF TEMPORARY AUTHORITY 


REPLY TO MOTION TO STRIKE 


COME NOW Complainants and Petitioner in the above- 
entitled proceeding and file their reply to the "Motion of 
Intervenor, Alltrans Express U.S.A., Inc. to Strike Complainants’ 
Brief, or in the Alternative, Certain Portions Thereof." It 
is Complainants' position that Intervenor's Motion, which is 
unsupported by any authority, should be denied. 

Alltrans asserts (Motion, p. 3) that "the issue of 
revocation of all temporary authorities is not properly before 


the Commission." This assertion confuses the "issues" with 


the "relief" sought by Complainants and is without merit. 


on De 


The issue raised by Complainants is whether the operations 
conducted by Rexco are lawful under authorities specifically 
limited to the rendition of express service. If the Commission 
finds that the ordinary freight service over irregular routes 
conducted by Rexco is unlawful and not authorized, the Commission 
may, regardless of the relief initially sought by Complainants, 
revoke REA's temporary authorities. REA was put on notice when 
it received its temporary au horities that a failure to comply 
with the terms and conditions thereof would subject them to 
summary pean | without notice. Since temporary authorities 
are not licenses, the Commission may, upon finding that Rexco 

has not comeenae with the express limitation in those temporary 
authorities, summarily revoke them without notice and without 


another chance. See Great Lakes Airlines, Inc. v. Civil 


Aeronautics Board, 294 F.2d 217 (1961), cert. denied, 366 U.S. 


965 (1961). In any event, Complainants, in addition to asking 


for a cease and desist order, requested the Commission to issue 
"such other and further order or orders . . . as the Commission 
may consider proper in the premises." Clearly, the entry of 

an order revoking all temporary authorities for ili to render 
express service pursuant thereto and for failing to maintain 
compliance with statutory and Commission requirements would fall 
within Complainants' requested relief. 

if AS this shows, the Commission does not have to find wliat 

REA is unfit before revoking temporary authorities. It need 


only find that it has failed to comply with the conditions 
listed on the temporary authority itself. 


Alltrans' further contention (Motion, p. 3) that "the 
alleged unfitness of REA is not properly before this Commission 
in this proceeding" is equally wide of the mark. Apparently, 
this contention is based on Complainants' failure to allege 
specifically in their complaints that "REA is unfit." A broad 
reading of the complaints, however, leaves absolutely no doubt 
that Complainants have specifically charged REA with failing 
to comply with its certificates, the provisions of the Interstate 


Commerce Act, the many cases involving the Commission's inter- 


pretation of REA's authorities and Commission regulations. In 


other words, Complainants have across-the-board challenged REA's 


operations. If the Commission decides that such failures are 

a reflection of "unfitness," it may do so. That Complainants 
did not allege that the net effect of the alleged violations 
would compel a finding of unfitness is immaterial. As correctly 
recognized by Judge Beddow, Tr. 778-779, "{ajJs far as the 
Commission is concerned, fitness is always an issue that the 
Commission itself may recognize." The Commission, based on the 
evidence of record, may properly find that REA, by not operating 
in a manner that is consistent with the public interest, the 
public safety and the terms and conditions of its certificates 
and temporary authorities, and by embargoing all small shipments 
and liquidating its equipment and facilities, is operationally 
unfit. The Commission in the discharge of its regulatory 
function is free to consider the facts and enter appropriate 
findings. It is not tied to the archaic forms-of-action type 


pleading requirements that Respondents would impose. 
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Alltrans further seeks (Motion, p. 5) to strike all 
reference to Rexco's safety violations. Alltrans fails to 
grasp the significance of this evidence. Complainants are not 
seeking a Commission finding that Rexco has violated the Safety 
Regulations of the Department of ecidiaseetiac” Rather, 
Complainants contend that this evidence goes to the question of 
the absence of control exercised over Rexco owner-operators and 
to questions of REA's fitness and ability to conduct safe 
highway operations. 

In addition, it should be remembered that Rexco and 
Alltrans had a full opportunity to rebut this evidence or to 
justify its violations of law. This they failed to do. To 
now argue that Complainants cannot discuss this damaging 
testimony is patently absurd. 

Alltrans lastly (Motion, p. 6) moves to strike all 
matters relating to the alleged violations of the Commission's 
Leasing Regulations. This requires a two-part answer. First, 
the evidence of Pexco's failure to inspect leased vehicles, 
which does not fall within the "express" exemption, was initially 
introduced in response to a question asked by Judge Beddow 
(Tr. 238-239). The Respondents, as the Transcript shows, did 
not object. Instead, they proceeded to cross-examine Mrs. 
Campbell (Tr. 253-254, 274-275) about this point and did not 
move to strike her testimony concerning the failure to inspect 
the leased equipment. Nor did they attempt to rebut this 


2/ If Alltrans desires, Complainants will be glad to forward this 
evidence to the Department of Transportation for its perusal. 
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evidence by introducing, for example, the testimony of her 
direct employer, Mr. John Smith, who represented himself to 
Mrs. Campbell as Rexco's Midwest Manager. 

Second, the question of the commodities that can be 
lawfully handled by REA is clearly raised by the complaints. 
Since the leasing exemption is limited to vehicles used in the 
transportation of railway express traffic, it necessarily 
follows that REA's deliberat failure to limit its holding out 
to express traffic deprives it of any right to hide behind 
this exemption. In any case, this question involves a legal 
issue that is properly advanced on brief and it not the proper 
subject of a motion to strike. 

As the above shows, there is absolutely no merit’ to 
Respondents' unfounded claim that Complainants have improperly 
injected extraneous issues into this proceeding. The issues 
discussed in Complainants’ briefs are clearly related to the 
question of whether the Rexco operation can be lawfully conducted 
under the REA authorities. Thus, the cases relied upon by 
Respondents in their Reply Brief, which ure incorporated by 
reference in the motion to strike, are inapposite to the instant 
proceeding. 

Furthermore, Respondents' position, which would Limit 
Complainants' evidence to those matters specifically mentioned 
in the complaint, is contrary to the modern concept of pleading 


which recognizes that the propriety of a pleading is today 


judged by its effectiveness as a mechanism for Giving an adverse 
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claim that the issues raised in hearing came as any great 
surprise. 

Furthermore, the Commission has not followed the 
restrictive approach advocated by Respondent, but rather has 
adopted the broader modern view expanded by the Third Circuit. 
See, €.g., Federal Highway Administration v. Safeway Trails, 
Inc., 113 M.C.C. 815, 822-823 (1971); Mushroom Transportation 
Company, Inc., v. Midwest Em ry Freight System, Inc., 94 M.-C lC. 
51, 54 (1963). 


Finally, it should be noted that Respondents' narrow 


position is rejected by the Rules of Civil Procedure which 


permit the amendment of pleadings even after entry of judgment. 
See Fed. Rule Civ. Proc. 15(b). Re. pondents' position, which is 
tantamount to the imposition of the archaic forms of action, 
should be rejected. 

Complainants respectfully submit that Respondents' 
repeated assertions of a denial of due process are without 
merit. The complaints, which were filed over nine months 
before the hearing, set forth in considerable detail the 
Complainants' allegations concerning the perceived unlawfulness 
of the Rexco operation. In addition, the Complainants during 
the course of discovery provided REA with a copy of every 
scrap of paper that they copied. Furthermore, it should be 
observed that REA alone had free access to all of its files 
and employees, both past and present, including those with 


an intimate knowledge of the Rexco operations. As a result 


of the Commission's Order served July 28, 1976, REA not only 
was provided with the Complainants' argument and with the bulk 
of their direct evidence, but it wes advised over a month ahead 
that it would be required to present its case following comple- 
tion of the Complainants' presentation. In short, the Commission's 
handling of this proceeding reflects full due process to all 
parties. Respondents' failure to take advantage of the substan- 
tial amount of time between the filing of the complaints and -he 
completion of Complainants' presentation to prepare their 
defense was a voluntary decision with full knowledge of all the 
facts and-issues now before the Commission. 

‘eonciabnouts respectfully request the Commission to 
deny the motion to strike filed by Alltrans. 

Respectfully submitted, 
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BRADA MILLER FREIGHT SYST/M, INC., v. REXCO, INC. 
AND REA EXPFESS, INC. 


Decided November 17, 1976 


In the complaint proceedings, defendant found to be engaged in 
described operations beyond the specific scope of its certificates 
and its temporary authority. Cease and desist order entered. 


3n the petition proceedings, the permanent application found not 
to have been appropriately prosecuted and good cause found for 
termination of the temporary authority, and the peruanent appli- 
cation dismissed and the temporary authority revoked. 


John W. Bryant, Wallace N. Nations, Todd A. Peterman, Gary W. Sawyer, 
fichend H. Streeter, and Daniel C. Sullivan for complainants, 

petitioners, and intervenors in support of the complainants and 
petitioners. 

John M. Cleary, John K. Maser III, and Donald L. Wallace for the 
defendant-applicant. 

3ernard A. Gould and Michael N. Nafpliotis, for the Bureau of Enforce- 
ment, interstate Commerce Commission 

I, William Cain, Jr., and Robert R. Redmond for intervener in opposition 


to relief requested. 
REPORT AND ORDER OF THE COMMISSION 
BY THE COMMISSION: 


Due and timely execution of our functions under section 17 
of the Interstate Commerce Act imperatively requires the omission of 
the Administrative Law Judge's initial decision. Requested findings 
not discussed in this report nor reflected in our findings have been 
considered and found not justified or their resolution not necessary 
for the appropriate disposition of these proceedings. 


1/ 

~ This decision also embraces No. MC-C-8864 Schneider Transport, Inc. 
v. RE\ Express, Inc., No. MC-C-8867 American Trucking Associations, 
Inc. 7. REA Express, Inc., No. MC-C-8874 Associated Truck Lines, Ens, 
et al v. REA Express, Inc., No. MC-66562 (Sub-No. 2345) (Part No. 182), 
REA Express, Inc. - Petition of American Trucking Associations, Inc., 
for Dismissal of Application, and No. MC-66562 (Sub-No. 2308 TA), 

REA Express, Inc. - Petition of American Trucking Associations, Inc., 
for Cancellation of Temporary Authority. 


No. MC-C-8862 


By separate complaints filed November 25, 1975, November 26, 
1975, December 5, 1975, and December 11, 1975, respectively, Brada 
Miller Freight System, Inc.; Schneider Transport, Inc., American 
Trucking Associations, Inc.,; and Associated Truck Lines, Inc., 
et al.,4/ seek a cease and desist order against alleged unlawful opera- 
tions of RFA Express, Inc. In addition, by petition filed December 1, 
1975, the American Trucking Associations, Inc. seeks dismissal of the 
application cesignated as MC-66562 (Sub-No. 2314) and for cancellation 
of MC-66562 (Sub-No. 2308TA). 


By order of April 5, 1976, these proceedings were designated for 
handling on a consolidated basis and certain provisions for discovery 
were made. By order of April 14, 1976, the Bureau of Enforcement of 
this Comission was directed to participate in the complainant pro- 
ceedings for the purpose of developing the record. By order of July 
28, 1976, the Commission prescribed special rules for the submission of 
evidence and referred the matter to an Administrative Law Judge for 
hearing. Appropriate statements were filed by the complainants and 
petitioners (hereinafter generally referred to as complainants), one 
week prior to the start of the caring and hearing was held on a 
consolidated record at Washington, D.C., commencing on August 30, 1976, 
and extending through September 22, 1976. At the hearing, Alltrans 
Express, USA, Inc., was allowed to intervene in opposition to the 
relief requested. At the'close of the hearing October 18, 1976, was 
set asthebrief date. Also, a filing date of October 25, 1976, was 
established for the submission of reply briefs. By notice served 
October 15, 1976, the Commission announced that it would expedite 
the processing of these proceedings by dispensing with the Administra- 
tive Law Judge's initial decision and by issuing a report of the Com- 
mission, Briefs and reply briefs were timely filed by all parties. 

The record has duly been certified to the Commission by the Administra- 
tive Lav Judge with the observation that: "The statements and demeanor 
of all witnesses testifying at the hearing did not demonstrate any 
instance which would subject the credibility of such witness to 
question." 


CONTENTIONS OF THE PARTIES IN POST-HEARING BRIEFS 
INITIAL BRIEFS: 


Complainants maintain that the defendant has willfully and other- 
wise breached its obligation to render a service which is validly 
consistent and reasonably commensurate with the scope of its express 
service authority. They contend, for example, that through tariff 
restrictions, REA's Rexco division does not hoid itself out to trans~ 
port either commodities requiring special care in handling or lighter- 
weight shipments, both of which services are basic indicia of express 
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Other specific complainants or interveners represented at the hearing 
were: Allegheny Corporation doing business as Jones Motor, Artim 
Transportation System, Inc.; Associated Transport, Inc.; B&P Motor 
Express, Inc.; Eastern Express, Inc.; George Transfer and Rigging 
Company; Great Lakes Express Company; Holland Moter Express, ine <3 
Home Transportation Company, Inc.; Interstate Motor Freight System; 
Jones Transfer Company; Kaplan Trucking Company; Long Transportation 
Company; McLean Trucking Company; Ryder Truck Lines, Inc.; Earl C. 
smith, Inc.; Strickland Transportation Company, Inc.; United Trucking 
Service, Inc.; and U.S. Truck Company, Inc.,Consolidated Freightways 
Corporation, a protestant in the original sub 2345 proceeding, also 
made an appearance at the hearing. 


service. Complainants contend that, on the other hand, Rexco actively 
solicits traffic which is not susceptible to transportation in van-type 
trailer equipment and that it provides call-on-demand and irregular- 
route services all of which are beyond the scope of the express 
service authority pursuant to which Rexco conducts its operations. 
Moreover, complainants allege that Rexco violates its published 
tariffs and governing publications by regularly performing stop-in- 
transit service and by its failure to issue uniform express receipts 
or uniform express bills of lading. Complainants and petitioners 

also set forth data to demonstrate that Rexco's published rates are 
equivalent to those of general freight carriers instead of being set 
at premium levels (which express service authority demands). Com- 
plainants also attribute other unlawful activities to the Rexco 
operations. They contend that Rexco's procedures for employing the 
services and equipment of owner-operators on a trip-lease basis are 
violative of this Commission's rules governing such transactions in 
Lease and Interchange of Vehicles, 49 CFR 1057.1 et seq.; in that the 
duration of the Rexco trip-lease agreements are not oO sufficient 
(30-day minimum) duration and because of a lack of proper inspection 
of the motor vehicle equipment utilized pursuant te those agreements. 
Moreover, based on data contained in shipment manifests obtained in 
discovery herein, complainants contend the services performed by Rexco 
drivers, are, in numerous instances, violative of hours-of-service 
rules of the Department of Transportation. 


In conclusion, complainants argue that "all" outstanding temporary 
authorities issued to defendant, especially those in No. MC~66562 
(Sub-No. 2308 TA), the so-called "hub" temporary authority, should be 

‘revoked and all corresponding permanent authority applications, espe- 
cially that in No. MC-66562 (Sub-No. 2345) (Part No. 181), the so- 

called "hub" permanent authority application, should be dismissed 
because of the failure of defendants to render a continuous and adequate 
service with respect to the former, and to maintaim active prosecution 
of the latter. : 


Generally speaking, the Bureau of Enforcement contends that the 
transportation service being performed by the Rexco Division is not 
express service and therefore Rexco is operating beyond the scope of 
the REA authority which is limited to the performance of transporta- 
tion in express service. More specifically, the Bureau argues that in 
many instances shipments handled by Rexco (1) are mt transported 
pursuant to established schedules, (2) do not move over specified 
or, in some instances, authorized routes, and (3) involve unnecessary 
interruptions, all of which is inconsistent with this Commission's 
description of express service. Moreover, the Bureau argues that 
Rexco's published tariffs exclude the carriage of smaller weight 
shipments and certain commodities requiring special care in handling. 
Furthermore, it contends that Rexco's emphasis on the solicitation of 
traffic which is not susceptible to transportation in van-type trailer 
equipment, effectively restricts the access of the shipping public to 
Rexco's services to an extent contrary to Rexco's duty to render express 
service. In conclusion, the Bureau contends that the failure of 
defendants to provide any but a small portion of the service authorized 
in REA's operating authority, for this reason alone, results in opera~ 
tions which cannot be characterized as express service. 


As a general proposition, defendant contends that by seeking the 
relief requested in this proceeding, complainants and petitioners have 
abused the processes of this Commission in a concerted effort to elimi- 
nate the competition of the defendant and the potential competition 


of the nationwide express service which intervenor Alltrans plans to 
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provide. As another general proposition, defendants maintain that 

the Rexco operations are the only REA operations which are the subject 
of this proceeding; and that the Rexco operations must be viewed as a 
small part of REA service and, further, as an attempt on the part of 
REA's trustee in banixruptcy to protect and preserve the operating rights 
of the bankrupt REA Express, Inc. Defendant argues that the com- 
plainants hev2 failed to meet their respective burdens of proving that 
the Rexco ope.ations have deviated and are continuing to deviate from 
the express service defendant is obligated to provide. Mcreover, 
defendant contends that Rexco's truckload service and its policy of 
transporting any and all commodities regardless of whether they move 
in ordinary van-trailer equipment are proper and that as an express 
carrier it is exempt from the Lease and Interchange of Vehicle rules 
under 49 CFR section 1057.3(b). Furthermore, defendants argue that 
inasmuch a3 compliance was made with each Commission order in the hub 
permanent authority application proceeding and, inasmuch as the 
Commission has never set a date for oral hearing in that proceeding, 
the hub permanent authority application cannot be dismissed for want 
of prosecution and the corresponding hub temporary authority cannot be 
cancelled. Additionally, defendants argue that because intervenor in 
opposition .iltrans has contracted with REA's trustee in bankruptcy, 
subject to Comsission approval, to operate the outstanding authorities 
of REA and to be substituted as applicant in REA's permanent authority 
applications, there can be no doubt of the bona fide intention to 
prosecute the permanent authority hub application. Defendants contend 
that should the Commission dismiss the permanent authority hub appli- 
cation and cancel the hub temporary authority notwithstanding the 
foregoing contentions, this action will deprive the shipping public of 
the resumption of a nationwide express service of the type historically 
provided by REA. 
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Alltrans Express U.S.A., Inc., intervenor in opposition to the 
involved complaints and petitions filed, on September 27, 1976, appli- 
cations docketed in No. MC-F-13003 and No. MC-99388 (Sub-No. 11), 
relating to its planned purchase of the defendant's operating rights. 


It contends that cancellation of REA's hub temporary authority is wholly 
dependent upon the dismissal of the corre sponding permanent authority 


hub application because of this Commission's order extending the hub 
temporary authority for a period pending the outcome of the corres- 
ponding permanent authority application. Furthermore, Alltrans argues 
that the record herein demonstrates no failure on the part of REA 

to presecute said permanent authority application but rather, as 
Alltrans alleges, a failure on the part of this Commission to set a 
date for oral hearing in the permanent authority hub application pro- 
ceeding which has resulted in the delay in prosecution of that appli- 
cation. Ailtrans further contends that complainants have not demon- 
strated that the present operations by Rexco are violative of REA's 
express service authority in that the evidence adduced by complainants and 
petitioners in this regard consists of testimony of witnesses who 
were formerly employed by REA several years ago and who therefore are 
not competent to testify as to current Rexco operations. Moreover, 

as to Rexco's allegedly unlawful rate levels and tariff restrictions, 
Alltrans argues that there is no requirement for the assessment of 
premium rates or prohibition against the trasnportation of truckload 
shipments by motor carriers operating pursuant to express service 
authority. Furthermore, as to instances of delay or unreasonable 
interruptions in the services of Rexco alleged by the Bureau of 
Enforcement, Alltrans maintains that such instances were isolated and 
infrequent relative to Rexco's overall operations. In short, Ailtrans 
contends that the record herein does not demonstrate that Rexco has 
been rendering a service in any significant way inconsistent with the 
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express service authority under which REA formerly operated. Alltrans 
submits that it has made an agreement with defendant REA's Trustee 

in Bankruptcy which is subject to the approval of this Commission in 

a finance proceeding in No. MC-F-13003 to operate temporarily all 
authorities of REA under section 210(a)(b) of the Interstate Commerce 
Act, to prosecute all pending REA moter carrier authority applications, 
and to purchase all existing REA operating authority, Alltrans states 
that it will provide a "full-spectrum" service to the extent of the 
REA authorities. Consequently, it argues that substantially all of 
the issues in the instant proceeding will be moot should it prevail 

in the above-noted finance proceeding. 


REPLY BRIEFS! 


Complainants reply that their actions herein are directed at the 
alleged unlawful operations of REA thr ough its Rexco Division and do 
not constitute a concerted, anticompetitive assault on the bona fide 
express operations conducted by REA. In this regard, complainants 
state that Rexco's operations are indistinguishable from, and thus 
directly competitive with, the services of general freight carriers 
which, for the most part, complainants represent. Consequently, 
complainants contend that their rights of action in this proceeding 
are valid and moreover that they are entitled to relief sought by 
them herein from the alleged unlawful operations of Rexco which are 
damaging their operations and the operations of those which they 
represent. Complainants contend further that contrary to any inaction 
on the part of the Commission as alleged by defen¢ ats and intervenor 
in opposition, it is REA's express repudiation oi > operational 
feasibility of the "hub" concept in various Commission proceedings 
subsequent to the filing of the hub permanent and tenporary authority 
épplications which has created the undue delay in prosecution of the 
fub application for permanent authority. Further, complainants argue 
that any such delay atrributable to this Commission, under the circum 
stances involved, does not to any degree relieve REA of its duty under 
Rule 247(f) of the Commission's Special Rules of Practice [49 CFR 
1100.247(£)] for timely prosecution of the hub application. Thus, 
complainant contends that the hub application for permanent authority 
must be dismissed and the corresponding hub temporary authority must be 
cancelled. Finally, complainants contend that a potential substitution 
of Alltrans as applicant in the hub application for permanent authority 
and as operator under the corresponding hub temporary authority should 
not be allowed to prevent dismissal of the former or cancellation or 
revocation of the latter, owing to the fact that REA has admitted to 
the unworkable nature of the hub concept relative to its historic 
nationwide express service and because the stated intentions of Alltrans 
to institute a "full-spectrum" express service pursuant Co the hub 
application cannot neutralize these admissions as to the lack of 
operational feasibility of the hub application service proposal. 


The Bureau replies that,contrary to assertions by the defendant, 
the range of commodities transported in the service performed by Rexco 
is inconsistent with express service in that Rexco provides transpor-~ 
tation for any commodity which may "conceivably" be carried in van-type 
trailer equipment rather than those commodities which could "safely" 
be carried in such equipment. Otherwise, it reasserts the contentions 
made in its initial post-hearing brief. 


Defendant replies that Rexco's operations reflect an attempt 
by REA to offer service under its operating authorities to the extent 
possible, albeit to a small extent relative to the past nationwide 
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REA operations, within the context of REA's bankruptcy. They contend 
further that because Alltrans is seeking to revitalize REA's nationwide 
general express services, for this Commission to cancel the operating 
rights of REA and to dismiss the REA applications for permanent 
authority as complainants request on the basis of the operations of 
REA's Rexco Division, would result in a penalty far outstripping the 
wrongs, if there be any, committed by REA through its Rexco Division 
and would work to the severe detriment of the shipping public by 
depriving it cf the nationwide express service to be provided by 
Alltrans. 


Alltrans replies that complainants request for dismissal of all 
temporary authorities issued to REA, based on the alleged willful 
and wanton violations by defendants of their express service obliga- 
tions is beyond the legitimate scope of this proceeding. It asserts 
that such action on the part of this Commission, based on the record 
in this proceeding, would constitute a breach of due process. Never- 
theless, based on what it purports to be the abstract nature of the term 
"express service" and the overall record herein, Alltrans contends 
that complainants have mt mai ‘sained their burden of proving the 
existence. much less the willfulness of such violations on the part of 
defendants. 


- PRELIMINARY MATTERS 


On bric£, complainants renew their objection to the Administra- 
tive Law Judge's ruling that a number of complainant carriers would not 
be allowed to testify because their testimony would be cumulative and 
because prepared statements giving the exact nature of their testimony 
had been submitted prior to the start of the hearing. Rule 76 of the 
Commission's General Rules of Practice, 49 CFR 1100.76 notes the duty 
of the hearing officer to limit the number of witnesses whose 
testimony may be merely cumulative. The ruling that the noted material 
would be cumulative was made after testimony and cross-exanination 
of several complainant carriers had been allowed and, under these 
circumstances, the ruling was a proper exercise of the Administrative 
Law ae function. See NLRB v. Donnelly Garment Co., 330 U.S. 219, 
(1947). 


Complainants also object to the receipt, as "facts", of several 
exhibits presented by the defendant. These exhibits, identified by 
defendant as “Admissions and/or Stipulations of Fact"! are quotations 
of findings regarding REA that were made in prior, identified decisions 
of this Commission. They are not excerpts taken only from the records 
of those proceedings and they do not relate to matters (such as proof 
of public need), which possibly could be refuted by cross-examination. 
The quoted findings pertain to the historical functions of REA as 
related by this Commission and we conclude that this properly may be 
received and considered in this proceeding. Compare Coastal Tank Lines, 
Inc., Ext. - W.Va., 108 M.C.C. 190, at 194, and cases cited therein. 

In a similar veln, we also will take notice of our findings in other 
cases cited below as well as statements of the Commission made in its 
annual reports to Congress. See Santa Fe Trail Transp. Co. Ext. - 
Colo. & Kans. Points, 111 M.C.C. 224, at 2727. Accordingly, we consider 
that the so-called "Admissions" were properly received. 


Although a number of other objections were made during the course 
of the hearing by several of the parties, these objections have not 
been pressed in bricf and will be considered as waived. See Rule 87 
of our General Rules of Practice. 
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Intervenor Alltrans has filed a motion to strike complainants' 
brief or, alternatively, certain portions of that brief. Complainants 
have filed a reply. The intervenor's motion will be, and it is hereby 
denied, Clearly, complainants’ overall brief is in conformance with 
our General Rules of Practice. Complainants' comments pertaining to 
a request that "all" of REA's Temporary Authority be revoked and their 
comments relative to leasing regulations and REA’s fitness may be 


considered to be material, especially to the Commission's awareness 
of factors related to the embraced petition proceedings and our duty 
to know the status of carriers we are required to regulate. The 
intervenor also asks that testimony of record relative to safety 

be stricken. The latter request relates to prior objections made at 
the hearing and not renewed by intervenor on its brief and, as noted 
above, such request must be considered as having been waived. 


HISTORY AND BACKGROUND 


In order properly to understand and evaluate the matters involved 
herein, it is necessary to be aware of the nature of REA's authority, 
the more recent history of its pre~bankrupt operation, and its post- 
bankruptcy activities. 


Its earlier history has been concisely summarized in our report 
in REA Express, Inc., Application For ETA, 117 Mic.C. 80’ (1971) at 
pages 61 Cieciek 36, a decision which denied a preliminary attempt by 
RFA to restructure further its operations into an irregular route 
express service. This report also contains a concise description of 
the so-called "Hub System" which is the subject of the embraced 
petition proceedings herein, tic pending permanent application filed 
in 1968, and the temporary authority (granted in June of 1968), ‘to 


operate under the "Hub System". As we stated in that report at pages 
84 and 86: 


The "Hub" system sought by REA essentially con- 
sists of 24 major points for the dispatch and 
receipt of small shipment traffic which, accord- 
ing to REA, generally follow the production areas 
outlined by the Bureau of the Census. Each "Hub" 
is connected with each of the othersby a motor 

or rail line-haul route, or a combination of both. 
Each of the "Hubs" assertedly would serve an area 
containing satellite points to be served in all- 
motor operations. To implement this system, REA 
filed the largest single application in the history 
of this Commission, which application cutlined each 
route and segment proposed to be utilized (without 
any rail-haul restrictions) in the performance of 
the "Hub" service. 
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Having operated in the Hub configuration for approxi- 
mately 3 years, REA's new management has recently 
proposed another complete restructuring of the carrier's 
operations. To this end, it initially sought temporary 
authority, based upon the same type of allegations used 
to support the "Hub" system, to perform nationwide 
irregular-route service in the transportation of 

general commodities, moving in express service. 

That application was denied by order of this Com~- 
mission served August 9, 1971, for the reasons that 
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(1) REA had failed to demonstrate an immediate and 
urgent need for the institution of the proposed 
service (2) “irregular route" service would be incon- 
sistent with express service, (3) REA had failed to 
establish that irregular-route service would be either 
operationally or economically feasible, and (4) REA 
had failed to establish that the requested authority 
would solve any of the carrier's asserted operational 
problems. 


Clearly, this Commission has been sympathetic to the 
various requests of REA's management concerning its 
operational and rate structuring, in the belief that 
the carrier's management had presented the most effec- 
tive, and perhaps the only pattern of service which 
would keep REA viable. Despite permitting REA such 
wide latitude, REA is still in perilous financial 
straits, and, by its own admission, is conducting 

an uneconomical, loss-producing operation. 


we went on to state at pages 88 and 89 that: 


. . . The basic indicia of express service 
have been.set forth in previous Commission 
reports. 2/One index of express service is 
that the carrier must perform actual 
operations between all authorized points 
upon firmly established schedules allowing 
minimum practicable highway transit time 

and providing fixed delivery times which 

are available to actual and potential 
shippers at authorized origins which in 
practice are not changed, except after 
substantial notice to the general public. 

In essence, this means that express service, 
whatever else it may be, must be performed 
as an expedited, regular-route service. 

Such service is operationally inconsistent 
with irregular-route service which, in the 
usual concept, envisions a "“call-on-demane ," 
unscheduled operation. This same issue 
arose in the Nashua case and, beginning at 
page 322, it was discussed at some length. 
Thus, REA has been well advised that its 
basic proposal contains inconsistent terms 
and yet we still have not been presented with 
a rationalization for the inconsistency or any 
reason for this Commission to modify its 
previous standard of express service. 


If REA is to forego completely its regular- 

route operations, it well may be that it will 

evolve into no more than an ordinary motor 

common carrier of small shipments, and cease 

to exist as an express company. Should this be 

the case, REA, as a motor common carrier, could not 
avail itself of express company terminal areas, but 
would be limited to those permitted carriers of its 
new status. The effect of this upon REA's operations 
cannot be determined upon the record before us. 


a Transportation Activities of Arrowhead Freight Lines, 63 M.C.C. 
» BoE CLOSE). 
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Several portions of prior decisions, cited in the ETA case, are of 
special significance. In Railway Express Agency, Inc., Extension - 


Nashua, N. H., 91 M.C.C. 311, 324 (1962), we stated: 


. . . this Commission has always intended 
the term "express service" to mean generally 
the expedited handling of small-parcel 
traffic which common carriers of ordinary 
freight do not desire usually or are not 
able to perform. It is a service superior 
to that rendered as a rule by common 
carriers of general freight, and thus re- 
quires the payment of premium charges. 


From this view it follows that “express 
service" is not susceptible of precise 
definition because it is, by its very 

nature, a service whose attributes of 
expediency, premium rates, and special 
handling of freight must be judged in com- 
parison with the services and rates pro- 
vided and assessed usually by common carriers 
of ordinary freight. 


And, in the earlier report in Transportation Activities of Arrowhead 
Freight Lines, 63 M.C.C. 573, at 3Br (1955), the Commission discussed 
the casi criteria of a bona fide express service as follows: 


Summary.--Succinctly stated the rendition 

of a bona-fide express service by property 
carriers with authority to transport general 
commodities requires such carriers (1) to 
provide a bona fide holding out together 

with the ability to transport any commodity | 
which may be safely transported in ordinary 
van-type equipment, including those requiring 
a maximum degree of care or security or both, 
(2) to provide such care or security or both 
as the inherent characteristics of the con- 
modities making up the shipment which are 
accepted may require, (3) to provide equally 
expeditious transportation and careful 
handling for all accepted shipments, regard- 
less of their volume, special demands, or 
value, from the point of pickup to the point 
of delivery, (4) to perform actual operations 
between all authorized points upon firmly 
established schedules allowing minimum 
practicable highway transit time and providing 
fixed delivery times which are available to 
actual and potential shippers at authorized 
origins and which in practice are not changed 
except after substantial notice to the general 
public, and (5) to use relatively simple billing, 
rate structures, and rate publications whereby 
the rates and charges for the services offered 
and performed may easily be determined with a 
minimum of delay. 


Since the filing of the "Hub System" application in 1968, and 
the attendant approval of temporary authority, the Commission con- 
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sistently has been aware of and concerned with the status and 
operations of REA. 


We believe that a recognition of such awareness should be re~ 
flected in this decision and, in order to do so, we believe it 
appropriate to take official notice of statements of the Commission 
made in our 86th (1972) through 89th (1975) nual Re 


An sport of the 
Interstate Commerce Commission, and to quote the to Towing excerpts 
rom these reports: 


86th Report (1972) at pages 53 and 54: 


The relative importance of REA Express, 
Inc. (REA), as a major common carrier 
of intercity small shipments has de- 
clined continually since World War II. 
For example, in 1946 REA handled 235 
million surface shipments, but by 1971 
its traffic had declined 94 percent. 
As a result of this precipitous descent, 
's surface shipments account for less 
than 1 percent of the tonnage of estimated 
total regulated intercity small sh pment 
traffic. Service contractions and con- 
tinued rate increases appear to be the 
major contributors to this steady decline 
in business. 


Air express traffic has become an it- 
creasingly significant part of REA's 
service, accounting for about one-third 
of its total business. Even SO, its air 
express tonnage is less than in 1965. 


Notwithstanding some improvement in the 
general economy in fiscal 1972, indications 
are that REA's general decline has not been 
arrested. Barring a dramatic upturn in 
business, REA's outlook for the immediate 


future is rather bleak. 


Although REA's loss in traffic is apparently 
being absorbed by major regulated competitors 
(motor carriers, bus express, United Parcel 
Service, small package carriers, and to some 
extent, by private shipper associations) 

total elimination of REA's service probably | 
would cause inconvenience to shippers in the 
distribution of such items as perishables, 

live animals and birds, and other special items. 


This Commission is extremely conc: rned with 
the future prospects of REA Express, Ine. 5 
the Nation's largest express carrier. In 


No. MC-66562, REA Express, Inc., Ap lication 
for Emergency Temporar Authority, 17 H.G.C. 
80, however, we were unable to approve REA's 
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six-volume application for 30 days' 
emergency irregular-route temporary 
authority, because REA failed to set 
forth (1) any reasonable manner in which 
it could or would perform virtually 
nationwide irregular-route service, (2) 
the manner in which "express" service 
could be performed on a nonscheduled 
basis or over anything but regular routes, 
and (3) the nature of the purported "new 
financing" which it expected to become 
available as a result of such a grant of 
temporary authority. 


87th Repat (1973) at page 46: 


Once one « the nation's premier intercity 
common carriers of parcel-size shipments, 
REA Express, Inc. (REA) has fallen upon 
difficult times as the volume of freight 
it has carried -- especially over surface 
routes -- has continued to decline. In 
1965, REA handled 1.8 million tons of 
surface shipments. By 1972, its volume had 
declined over 68 percent. Managerial dis- 
ruptions, changing national distribution 
patterns, service contractions, labor dis- 
putes, increased competition, and severe 
financial difficulties appear to be the 
principal contributors to the decline in 
REA's business. 


Even air express tonnage, although it in- 
creased by approximately 5.4 percent in 
calendar 1972 over 1971, is still less than 
that recorded in 1965. While air express 
tonnage rose, the number of air express 
shipments declined by 4.3 percent during 
the 1971-72 period. 


As noted in our 86th Annual Report, the 
long term outlook for REA is not auspicious. 


88th Report (1974) at pages 54 and 55: 


In regard to surface transportation authority, 
REA retains its temporary authority, issued 
in 1968 by this Commission pursuan= to section 
210a(a) of the Interstate Commerce Act, to 
operate its "Hub System.'' The system essen- 
tially consists of 24 major points for dis- 
patch and receipt of small shipment traffic. 
Each hub is connected with the others by a 
motor or rail route, or combination of both. 
Each hub assertedly is designed for an area 
containing satellite points to be served 

in all-motor operations. The concept proved 
to be inefficient, necessitating considerable 
exceptions to the basic operating plans. 
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Although the system today bears little re- 
semblance to the original concept, the com- 
pany's operations are based almost entirely 
upon the temporary authority in the hub 
application. 


Surface express traffic has continued to de- 
cline but at a more moderate rate than that 
experienced by the company in the 1960's. 

REA surface traffic dropped sharply from 

57.7 million shipments in calendar 1965 to 
19.3 million in calendar 1970. Correspon- 
dingly during the same period, revenues de- 
clined from $350 to 267.2 millica. However, 
surface traffic has stabilized somewhat during 
the past few years. Surface traffic volume 

in calendar 1971 amounted to 14.5 million 
shipments, 10.8 million in calendar 1972, 

and 10.4 mi lion in 1973. Revenues dropped 
from $172.7 million in calendar 1971 to 

$148.6 million in calendar 1972 but recovered 
$161.2 million in 1973. Preliminary estimates 
oe that this trend will hold for fiscal 
1974. 


Preliminary traffic and revenue estimates irndi- 
cate REA's financial position has improved 
slightly for fiscal 1974, primarily attribu- 
table to a 10-percent rate increase on surface 
transportation effective March 14, 1974. 
Whether REA has the capability to continue as 

a viable transportation entity in light of the 
CAB order remains to be seen. 


89th Report (1975) at pages 48 and 49: 


REA Express, Inc. (REA) continued to experience 
operating and financial difficulties, forcing 

the company on Feb. 18, 1975, to file for 
reorganization under Chapter XI of the Bankruptcy 
Act, Chapter XI allows REA to continue operations 
while developing workable plans to improve its 
financial posture thus enabling it to pay off its 
creditors, principally the airlines, railroads, 
and banks. 


While all debts or claims incurred prior to 
February 18, 1975, are temporarily frozen, the 
Commission's insurance requirements protect the 
shipping public for loss and damage claims. All 
such claimants will receive payment in full, up 
to our $2,500 per claim minimum requirements, by 
the insurance company which made our statutory 
security filing. Arrangements have been com- 
pleted for all cargo claimants to be advised of 
this protection, furnished the name of the in- 
surance company, and how to file their claims. 
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Such loss and damage claims are being processed 
and paid with the total payment expected to be 
approximately $3,000,000, Without this pro- 
tection, cargo claimants would be required to 
“ward (sic) [await } the ultimate resolution of 
the reorganization proceeding and whatever 
percentage of payment is decreed. 


The pressure of the December 1974 Civil 
Aeronautics Board ruling which threatened the 
existence of REA's air express operation 
accounting for 62 percent of the company §s 
revenues in 1974, was lessened somewhat by 4 
Federal court ruling which stayed the effective- 
ness of the CAB order and subsequently remanded 
the decision to the CAB for further action. 


Nevertheless, the CAB views on the need for the 
type of air express services provided by REA, 
which led to the Board's decision to terminate 
domestic air express, still continues to be of 
prime concern to the company. In April 1974, 

the Board disapproved an air express agreement 
negotiated between REA and 22 airlines. Although 
subject to review by a Federal appeals court, such 
CAB actions will no doubt be major determinant 
in the company's reorganiz plans and 
operational programs. 


The CAB has ordered the scheduled airlines to 
develop operational programs to provide priority 
air service to replace their agreement with REA. 


A statistical profile of REA's traffic shows a 
marked decrease in the company's air express 
traffic and revenues. The air volume decreased 
from 98 thousand tons in 1973 to 86.2 thousand 
tons in 1974; the number of shipments declined 
from 6.54 million in 1973 to 4.81 million in 
1974; and revenues dropped from $107.4 to 
$103.2 million for the same period. 


Air express volume was down considerably in the 
first quarter 1974, which probably reflects the 
uncertainty on the part of the shipping public 
as to the ability of the cormany to retain its 
priority status with the aiz_ines in domestic 
air express operations. 


While its surface tratfic volume declined from 713 
thousand tons in 1973 to 676.6 thousand tons in 
1974, and the number of shipments dropped from 
9.99 million to 8.96 million for the period, 
revenues from its surface traffic rose from $154.5 
million in 1973 to $165.8 million in 1974. 


Essentially, the company's financial problem is a 
shortage of cash, although it did manage an 
operating profit of about $3 million in 1974, 
compared to a deficit of approximately $8.5 million 
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in 1973. Its present critical cash position 
has been attributed by company officials to 
the general state of the economy, the in- 
ability te obtain bank eredit cad Federal 
government aic, and the recessaon in the auto 
and textile industries -- two of REA's biggest 
customers. 


The Comaission's print ad action which may 
affect REA was takes in a report and order 
gerved December 20, i374, United Parcel Service, 
Inc., Extension -- 48 States, T20 WC... 
By this order, the Commission's Division 1 
granted an extension of the Company's common 
carrier authority to bring UPS service to all 
of the 48 contiguous States. 


In an effort to survive, REA has realigned its 
rate structure to be more competitive with 
forwarder service. REA's planned marketing 
strategy has been to concentrate on expanding 
its air express operations, initiating a 
reorganization plan to tighter control over 
its trucking operation, and consolidating its 
surface operations. 


During the later years when REA was seeking to restructure its 
operations for the sake of survival, the Commission, in Chemicals In 
Aggregate Shipmer‘'s = Midland, Mich., To East, 546 0.6. 20, (1969) , 
. ~arproved REA s reduced truckload commodity rates on chemicals 
where the service otherwise fully satisfied the criteria of Arrowhead, 
supra. REA also is shown to have participated in certain truckioa 
movements of cosmetics between Chicago, I1l., and Atsanta, Gai, and 
of bakery items from Pittsburgh to eastern locations. Certain other 
truckload rates were published by REA, however, it appears that none 
of these were based upon a mileage scale with general applicability. 
It also is noted that in another temporary authority application in 
Sub-No. 2337TA*, a pleading by REA dated June 11, 1971, specifically 
zdvised the “ommission as follows: 


or REA to pursue to conclusion the permanent 
application in the Hub case would do the Com- 
mission, the public and REA a considerable dis- 
service. For experience demonstrates that the 
Yub authority precludes REA from providing to 
the public a modern, efficient and economical 
express service The present and future of 


ee een semen 

*In Docket No. 66562 (Sub-No. 2337 TA) dated March 1, 1971, 

REA applied tor authority "to operate motor vehicles transporting 
commodities generally moving in express service between all points 
in the United States over non-radial irregular routes." 
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shippers and REA depends on replacing the Hub 
and other bits and pieces of motor operating 
authority it holds with the authority sought 
herein. Rather than imposing a burden on the 
Commission, REA's present application will 
avoid the necessity of a hearing on the Hub 
application -- which events have shown cannot 
do the job -- as well as the numerous pending 
atomized bits and pieces of regular route 
authority. For REA will dismiss the Hub pro- 
ceeding and all other pending applications for 
motor operating authority upon final approval 
of the grant of the authority sought. 


The Rexco Division of REA! was established in the Spring of 
1975, and commenced operations in August of 1975. REA which had 
been operating since February, LOTS, as 2 Debtor-in-Possession under 
Chapter XI of the Bankruptcy Act, was by Order of the Court entered 
November 6, 1975, adjudicated a bankrupt and ordered liquidated. 
Thereafter, on November 7, 1975, REA filed “Embargo Notice No. 1" 
placing an embargo against all traffic tendered to REA Express, Inc. 
after 12:01, Friday, November 7, 1975. By virtue of a tariff issued 
June 10, 1975, effective June 15, 1975, I.C.C. 153, Commodity Tariff 
85, the Rexco Division of REA remained in operation as a result of 
an amendment to Embargo Notice No. 1 issued November 10, 1975. All 
other REA operations, except those of the Rexco Division, ceased 
operation in November, 1975, and since that time all assets have been 
liquidated except for REA's operating authority. By agreement 
dated July 27, 1976, and approved by the Bankruptcy Court for the 
Southern District of New York, by Order dated July 27, 1976, Inter- 
venor contracted with the Trustee, subject to approval of this Com- 
mission, to purchase and operate the certificates and temporary 
authorities of REA. 


At the hedring, several former and one current Rexco agents 
described Rexco's method of operation. Although the general 
manager of the Rexco Division was present throughout much of the 
hearing, he did not testify. Also, the Trustee in Bankruptcy was 
not called to offer any testimony or explanation regarding the Rexco 
operation or his position regarding other matters. 


Rexco's principal employee is its general manager. He operates 
fron the Philadlephia area with a small staff that is principally 
engaged in billin, shipments and paying agents and owner-operators. 
His principal functions have been in solicitation of traffic and in 
arranging for agents to solicit traffic and to obtain owner-opera‘ors 
to perform actual pickup, transportation, and delivery. No equipment 
is owned and none is operated under long term lease. No drivers, 
mechanics, safety men, tariff experts or supervisors are employed. 
The agents are located at numerous places across the country. 


4/REXCO, Inc., named in the lead complaint, was determined to be a 
separate entity not involved in the matters under consideration 
herein and by stipulation, it was agreed that it should be removed 
as a party defendant. 
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The agents were generally instructed that they would solicit 
and handle traffic originating or terminating basically anywhere 
east of a line drawn generally north-south through the Rocky 
Mountain Region of the country in the vicinity of Denver and 
Albuquerque, plus certain locations west thereof. The agents were 
paid 7 percent of the revenues. Seventy-five percent of the revenues 
went to the supplier of the equipment and the driver. No other 
significant instructions were given regarding REA's actual authority 
except that Philadelphia could be called if there were problems. 
Agents were told not to solicit less than truckload traffic and the 
traffic actually handled was basically truckload or, at least, 
utilized the entire capacity of the vehicle. 


The Rexco tariff basically reflects a scale of rates with at 
least a minimum 16,000 pound weight and the charge in most instances 
was within a few dollars of what the charge would be for a 40,000 
pound shipment. The tariff specifically embargoed a wide range of 
commodities including live animals, perishable products, bullion, coin 
and other items of unusual value formerly handled by REA. The cost 
of transportation to a shipper (especially on moves of over 300 miles, 
which the agents were to emphasize), would usually be significantly 
less under REA's Rexco tariff than comparable moves by irregular 
route and regular route motor common carriers such as complainants. 
Agents used this rate difference as a primary solicitation tool. 


Since the institution of the Rexco operations, several of the 
complainant motor common carriers have experienced specific diversion 
of truckload traffic to Rexco. These shipments have been of truck-~ 
load amounts and such commodities as auto parts, iron and steel 
articles, building materials, aluminum, chemicals, and paper. A com- 
parison of the Rexco rates and those of one of the complainants shows 
that on a 40,000 pound shipment of auto parts from Detroit, Mich., 
to Chicago, Ill., the shipper would pay complainant $412 and Rexco 
$220. An owner-operator's share would approximate $1.16 a mile in 
the first instance and $.62 a mile under a trip lease with Rexco. 

A detailed examination of Rexco's records by the Bureau of Operation; 
of this Commission showed among other things, that during the period 
March 1 through 15, 1976, Rexco transported 674 truckload shipments 
between various points in the United States. Rexco's records reflect 
that between August, 1975, and June, 1976, it handled approximately 
6,000 truckload shipments. 


Drivers and equipment generally were obtained at nearby truck 
stops and trip leases usually were arranged so that an owner-operator 
could avoid a possible empty back haul, although on some occasions 
round-trip, back-to-back trip leases were arranged. Some agents had 
difficulty meeting requests for service because some drivers did not 
want to trip lease to REXCO as they felt that their overall payment 
was low or they had had difficulty securing timely payment from 
Rexco in the past. 


The service performed for shippers was direct from consignor to 
consignee (on rare occasions stop-off privileges were utilized). 
Ordinary van equipment was often used, however, flatbed units were 
frequently used for transporting a significant proportion of Rexco's 
traffic (especialiy iron and steel articles and heavy machinery). 
Because of lack o:: adequate equipment features such as tie downs on 
ordinary vans, it appears that items such as steel coils and heavy 
machinery could not have been transported safely in ordinary van 
equipment. 
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Rexco has no central dispatch system and once a driver left 
the origin point he basically was out of Rexco's control. Generally 
he would call Rexco in Philadelphia only d to in case of 
trouble. Inspections of vehicles genera 
or their associates. Rexco's home office control was exercised 
only by insistence on completed paperwork being turned in before 
payment would be made. No check was made as to the accuracy of 
some paperwork item such as drivers' logs and inspection forms. 

On occasion, Rexco's records show that proper inspection of vehicles 
was not made and drives violated the hours of service regulations 
of the Department of Transportation. 


Except for checking with Philadelphia on accepting shipments 
to move west of Denver, no attempt was made by agents to find out 
if the origin and destination points could be served or what routing 
instructions should be given. Basically, instructions on shipping 
documents were generalized as “Rexco Direct'' or other similar wording. 
Drivers were not instructed to travel specific routes or to g0 
through specific points and it appears they generally went over the 
nearest direct highways in the Interstate system or over routes of 
their own choosing. These routes sometimes went to the driver's 
home town where the drivers went off duty for hours or days even 
though delivery could safely have been made within a much more 
expeditious time frame. A number of Rexco movements crossed 
Pennsylvania, apparently on Interstate Highway 80, a route not 
authorized in REA's authority. Other examples of traversal of routes 
not authorized to REA were shown to have occurred in Texas and Oregon. 
Also, points were served that are not listed in REA's terminal area 
publication or Waybill Guide (upon which its tariffs depend), in- 
cluding Fenwick, W. Va., Stephens City, Va., Elverson and Trumbauers- 
ville, Pa., Huguenot, N. ¥., New London, Tex., and Huntington, Utah. 


Except for a few instances where back-to-back trip leases re- 
flected several movements on 4 regular basis, shipments were handled 
when a request for service was made and when an owner-operator became 
available. A delivery commitment was not made. 


Rexco has not attempted to comply with the Commission's leasing 
regulations based upon its contention that section 1057.3 of the 
applicable regulations (49 CFR 1057.3(b)) provides they shall not 
apply "to equipment utilized wholly or in part in the transportation 
of railway express traffic, . - Pe 


It also appears that those in charge of the Rexco operation have 
little knowledge of REA'S underlying tariff and related publications 
other than the basic Commodity Tariff 85 which became effective June 
15, 1975 and Rexco has not attempted to conform with various pro- 
visions relating to requirements that it not provide free pickup and 
delivery beyond certain limits, that no partial unloading is permitted 
where charges are collect, and that it issue a Uniform Express 
Receipt or Uniform Express Bill of Lading. 


DISCUSSION AND CONCLUSIONS 


For approximately a year now, there has been no traditional 
small package express service by REA Express, Inc. REA is gone 
except for (1) operations conducted by the so-called Rexco Division 
under REA's authority and (2) REA's one unliquidated asset, its 
certificated operating authority. A decision on the issues des- 


cribed in these proceedings cannot require a trying of any issues 
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that relate to the apparent proposal of Alltrans Express U.S.A.; 
Inc., to attempt to provide a "full spectrum, nationwide express 
service" based upon the operating rights that it plans to purchase. 
Accordingly, our discussion and conclusions herein will be confined 
to the direct issues covered below, namely: (1) are the operations 
conducted by REA's Rexco Division a valid exercise of REA's authority 
which is basically limited to movements in "express service''? (2) 
should the unprosecuted application of a bankrupt and liquidated 
carrier, on file for 8 years, be dismissed? and (3) should the 


temporary authority held by a bankrupt and liquidated carrier be 
revoked? 


I 


Turning first to the complaint proceedings, we conclude that. 
the Rexco Division operations cannot be found to be consistent wita 
the basic limitation applicable to most of REA's authority that such 
movements be "in express service." 


Although we have said that "express service" is not susceptible 
of precise definition, we repeatedly have set forth guidelines that 
have established the basic indicia of that term. Here, we need not 
consider whether an operating express company, holding authority 
limited by these terms, could never stray outside the general 
definition set forth in the ETA, Nashua, and Arrowhead cases, supra. 
We do not deny that there could be situations (such as the handling of 
consolidated truckloads), where a service would not meet one of the 
general criteria of express service but would at least satisfy several 
of these requirements. Also, we need not consider if an operating 
express company, whose overall transpartation activities predominantly 
satisfy the definitions of express service, can conduct operations 
not within the strict concept of express service but nevertheless 
incidental to express service. Compare the decision in Chemicals 


in Aggregate Shipments, supra. Here, since at least November of 1975, 
the Rexco operation nas been conducted in such a manner that it 
completely lacks even a minimal attempt to conform with the well 
established indicia of express service. The operation conducted by 
Rexco bears no relationship to REA's traditional small parcel service 
other than the incidental use of the phrase "a Division of REA Express, 
Inc.,'' and the sanction of the Trustee in Bankruptcy to use REA's 
operating rights in exchange for certain revenues. 


In effect, the Trustee has allowed the establishment and 
perpetuation of an REA franchise system that amounts to nothing more 
than an unauthorized leasing of operating rights to va ious commission 
agents who desire to use the REA name, authority, and tariff. The 
Rexco Division itself is nothing more than an agent and sales solici- 
tation service with an attendant billing service. 


Rexco's general manager does not direct, control, or bear respon- 
sibility for REA's operations. As noted, the defendant herein failed 
to call this general manager as a witness, the one person who would 
appear to be most knowledgeable about the Rexco activities. Thus, 
there is nothing on this record to indicate that there is anyone 
capable of knowledgeable and responsible management of the purported 
motor carrier operations under REA's authority. To the contrary, the 
investigation of the complainants and the Bureau and the testimony of 
past and present Rexco agents, show the following: no one in the 
management of Rexco is familiar with the overall scope or limitation 
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The application in the so-called "Hub System" proceeding 
must be dismissed. It has been on our docket for 8 years and since 
the pre-hearing conference held on January 12, 1970, no further 
action has been requested by the applicant despite an initial 
assertion at prehearing that it would be ready to present its 
operating evidence in April of 1970. Rule 247(b) of our General 
Rules of Practice requires that an applicant who does not intend 
timely to prosecute its application shall promptly request dis- 
missal thereof. This, we believe, places some affirmative duty 
on an applicant to prosecute or seek dismissal. Applicant has done 
neither. It apparently did not seek dismissal because to do so 
would require the termination of its corresponding temporary author- 
ity in Sub-No. 2308 TA. It attempted to make a go of the "Hub 
System'' approach between June, 1968, and mid 1971, but, in effect, 
it repudiated that approach, and specifically expressed its intention 
to dismiss the Hub proceeding, if it could be granted temporary 
authority to try another approach (See the ETA decision, supra, and 
the pleading in the Sub-No. 2337 TA noted above). Authority to try 
other approaches was denied. REA tried to survive while attempting 
to operate under the ''Hub System’, but did not succeed. 


Clearly, REA would have failed much sooner had it not been for 
the forbearance of this Commission (and the motor carrier parties 
to the application proceeding), in giving REA every possible leeway 
and not forcing it to go immediately to hearing on matters it was 
not in a position to prove. 


The Commission must not passively burden the administrative 
process by failing to recognize factors concerning the probability 
that a bankrupt and liquidated carrier will not and cannot prosecute 
its outstanding applications. There is no rationale for failing to 
dismiss pending applications under such circumstances, unless there 
is some positive showing that can persuade us otherwise. This is 
especially true where the concept of the application involves unique 
factors and considerations and where it is shown that the proposed 
operation is, in all probability, not feasible and there is little 
probability that the application would or could be successfully 
prosecuted. 


We conclude that no reasons are shown to exist at this point 
in time to allow the continued pendency of the unprosecuted REA 
"Hub System" permanent application, that dismissal of this application 
will not be inconsistent with the public interest, the public conven- 
fence and necessity, or the National Transportation Policy and, 
accordingly, we will order dismissal of that application. 


Itt 


The temporary authority currently outstanding in Sub-No. 2308 TA 
must be revoked inasmuch as the continuation of temporary authority 
is conditioned upon the pendency of a corresponding permanent authority 
application (49 CFR 1101), and, we have concluded herein to dismiss 
that corresponding application. 
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Moreover, even if the corresponding "Hub" application were 
not dismissec, ample cause otherwise exists for the prompt revo- 
cation of the Sub-No. 2308 TA temporary authority. We may revoke 
temporary authority et any time under the provisions of Section 
210a(a) of the Interstate Commerce Act and 49 CFR 1101.4 which 
states that: 


“nothing in this part shall be construed as 
preventing the Commission from terminating 
at any time, in accordance with law, any 
temporary authority or approval, or any 
extension thereof under section 558 of the 
Administrative Procedure Act (5 U.S.C. 558)". 


Accordingly, if the Commission finds good cause, it may revoke an 
outstanding temporary authority as long as its decision to do so 

is not arbitrary, capricious, outside of Commission discretion, or 
otherwise not in accordance with established principles. Here, the 
parties have had ample opportunity to make their views known to the 
Commission and, in consideration of these views and the record before 
us, we conclude that such good cause exists in this proceeding for 
the following reasons. 


First, we observe that the fitness and ability »9£f a carrier to 
conduct operations under temporary authority always is 2 matter of 
special concern. We believe the record herein shows thet REA has 
absolutely no operational capability to perform any express service 
under the scope of the involved "Hub System!’ temporary authority. 
Moreover, the performance, under the apparent approval and direction 
of the Trustee in bankruptcy of the improper operations discussed 
above, shows that REA, as it now exists, is not fit to conduct proper 
and safe operations. Next, we again note that the feasibility of 
any proper operations under the "Hub System" have been shown to be 

impractical. Finally, we conclude that the use of the "Hub System" 
authority by the Rexco Division has caused a significant diversion 

of traffic (approximately 6,000 shipments up to May, 1976), and 
revenue from the Nation's regulated motor carrier industry (traffic 
that has had nothing to do with REA's traditional small parcel express 
service), and that to continue to allow such diversions would be 
inconsistent with the Commission's duty to promote and foster sound 
economic conditions in transportation under the National Transpor- 
tation Policy. 


Under these circumstances, we find no saving reason *o 
perpetuate the "Hub System!'' temporary authority and we find it 
necessary and proper at this time to revoke this authority. And, 
for the reasons noted above, we will undertake a review of all other 
outstanding temporary authorities granted to REA but not directly 
before us in these proceedings with a view toward their necessary 
revocation. 


The defendant REA and intervenor Alltrans make it clear that, 
pursuant to a contract between them, Alltrans would seek to revitalize 
operations which REA voluntarily shutdown well over a year ago. 
Certain of these operations have not been performed for a number of 

ears. We take particular note of the fact that the shipping public 
as been without this service by REA and that other carriers have 
expanded to fill the void created as REA's service eroded over the 
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years. It is in that light that we look upon the contention of REA 
and Ailtrans that dismissal of REA's pending applications for 
permanent authority and cancellation of its corresponding applications 
for temporary authority would amount to a severe detriment to the 
shipping public supposedly by depriving it of a nationwide express 
service to be provided by Alltrans. It was an unfortunate circum- 
stance that an important provider of parcel service has had a strike 
in a number of eastern States at a time when the transportation 
system normally is called upon to handle an extraordinary amount of 
holiday-season shipments. Nevertheless, whatever immediate need 
arose out of that strike cannot be a major consideration in de-~ 
termining the long-range issues in these proceedings or in the 
Alltrans’ proposal to embark upon a new nationwide general express 
service. ‘There is available within the law today -- through Section 
210a(a) of the Act -- a means by which any immediate and urgent need 
for transportation service can be satisfied by willing carriers. 
Further if there is, in fact, a need for a nationwide general express 
service to handle, by motor carrier, general commodities over regular 
routes, and such a service can be distinguished from that now being 
provided by regular-route carriers of general commodities, the law 
provides a way through Sections 210a(a) and 207 (and certain other 
provisions) of the Act by which carriers may seek appropriate authori- 
ty. The present statutory plan provides the means by which such a 
service can be instituted on an emergency basis if an urgent need 
ean be shown. 


Iv 


Under all these circumstances, it is concluded that the com- 
plainants have satisfied their initial burden to establish a prima 
facie case, that the defendant has been afforded appropriate due 
process, and that complainants have carried their ultimate burden of 
persuasion. Compare Natl. M. Fit. Traffic Assn. v. Columbia Shippers, 
105 M.C.C. 846 at 850. 


Lastly, it is also concluded that no significant factors are 
shown on this record to indicate that either a grant or a denial of 
the relief sought herein would have any significant effect upon the 
quality of the man environment or upon the consumption of energy 
resources. 


FINDINGS 


In Nos. MC-C-8862, MC-C-8864, MC-C-8867, and MC-C-8874, we find 
that defendant REA Express, Inc., bankrupt, through C. Orvis 
Sowerwine, Trustee in Bankruptcy, of New York, N. Y., is and has 
been engaged in the performance of motor common carrier service which 
fall outside the definition of express service and in services other- 
wise beyond the scope of its specifically limited authorities as 
detailed above; and that an order should be entered requiring defendant 
to cease and desist forthwith and thereafter to refrain and abstain 
from all operations of the character found in this report to be 
unlawful, unless and until appropriate authority therefor is obtainec. 


In No. MC-66562 (Sub-No. 2345) (Part No. 181), we find that 
applicant REA Express, Inc., has failed to prosecute its oo 
in a timely manner; that applicant is not shown to be capable of 
prosecuting the application; that attempted prosecution of the appli- 
cation would not appear likely to result ina feasible operation 
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consistent with the public interest and the national transportation 

ed by the public convenience and necessity such that 
any appropr authority would be issued as a result of such prosecu- 
tion; and that an order should be entered dismissing, the application. 


In No. MC-66562 (Sub-No. 2308 TA), we find that good cause 
has been shown for the termination of tue involved temporary 
authority, and that an order should be entered revoking said authority. 


We further find that this decision is not a major Federal 
action significantly affecting the quality of the bmman environment 
within the meaning of the National Environmental Policy Act of 1969. 

An appropriate order will be entered. 

COMMISSIONER O'NEAL concurred in the result. 


COMMISSIONER CORBER did not participate. 


ORDER 
At s General Session of the INTERSTATE COMMERCE COMMISSION, held at 
ee in Washington, D.C., on the 17th day of November, 
1 es 
No. MC-C-8862 


BRADA MILLER FREIGHT SYSTEM, INC. v. REXCO, INC. 
AND REA EXPRESS, INC. ‘ 


No. MC-C-8864 
SCHNEIDER TRANSPORT, INC. v. REA EXPRESS, INC. 
No. MC-C-8867 
AMERICAN TRUCKING ASSOCIATIONS, INC. v. REA EXPRESS, INC. 
No. MC-( -8874 


ASSOCIATED TRUCK LINES, INC., ET AL. v. REA EXPRESS, INC. 


No. MC-66562 (Sub-No. 2345)(Part No. 181) 


REA EXPRESS, INC. - PETITION OF AMERICAN TRUCKING 
ASSOCIATIONS, INC., FOR DISMISSAL OF APPLICATION 


No. MC-66562 (Sub-No. 2308 TA) 


REA EXPRESS, INC. ~- PETITION OF AMERICAN TRUCKING 
ASSOCIATIONS, INC., FOR CANCELLATION OF TEMPORARY AUTHORITY 


Investigation of the matters and things involved in these pro- 
ceedings, having been made and the Commission on the date hereof, 
having made and filed a report herein containing its findings of fact 
and conclusions thereon, which report is made a part hereof: 


MC-C-8862, MC-C-8864, 


Inc., Bankrupt, 
d it is hereby 


It is further ordered, That in proceeding No. MC-66562 (Sub-No. 
2345) (part No. 181), the proceeding be, and it is hereby, dismissed. 


It is further ordered, That in proceeding No. MC-66562 (Sub-No. 
2308 fA), the temporary authority granted by the order of June 3, 
1968, as extended, be and it is hereby revoked. 


It is further ordered, That ail motions filed herein be, and 
they are hereby, denied. 


And it is further ordered, That the statutory effective and 
compliance date of this order shall be 30 days after the date of 
service hereof. 


By the Commission. 


ROBERT L. OSWALD, 
(SEAL) Secretary 


BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


NO. MC-C-8862, et al. 


BRADA MILLER FREIGHT SYSTEM, INC. v. REXCO, INC. 
AND REA EXPRESS, INC. 


PETITION OF BROTHERHOOD OF RAILWAY AND AIRLINE CLERKS 
FOR RECONSIDERATION AND/OR REHEARING OR FURTHER HEARING 
The Brotherhood of Railway, Airline and Steamahito Clerks, Freight 
Handlers, Express and Station Employes (BRAC) hereby petitions the 
Commission, pursuant to the provisions of Section 1100.101(b) and (c), 
for reconsideration of its opinion and order, dated November 17,. 1976, 


served November 19, 1976, in the above-entitled proceedings and/or 


rehearing or further hearing in those proceedings. This petition is 


based upon the following grounds: 

1. The Nationzl Transportation Policy (56 Stat. 899) imposes 
certain duties upon the Commission in its administration of the Inter- 
state Commerce Act. The existence of such a duty by the Commission 
to act consistent with the National Transportation Policy has been 
specifically cited by the Commission at least twice in its opinion 
and order of November 17, 1976, in the above-entitled proceedings. The 


Commission's decision errs in its failure to take into account, consider 


mt Ker 
and weigh one of the most important factors of the National Transporta- 
tion Policy. That Policy specifically recognizes and refers to the 
interest of employees in a sound national transport system. This 
interest of the employees is reflected in numerous other provisions of 
the Interstate Commerce Act, such as Section 17(11) providing for the 
representatives of employees of carriers to intervene and be heard in 
Cases arising under the statute and in numerous Interstate Commerce 
Commission proceedings under the statute. Nowhere does the Commission's 
decision of November 17, 1976, even mention the interest of the employees 
of REA Express in the operation involved, much less take that interest 
into account and consider it with respect to the Commission's order. 
This omission is substantial and serious because there are approximately 
15,000 employees involved (who either actively worked for REA Express 
in 1975 or who were on furlough with employment rights) whose average 
age is approximately 55 years, whose working experience has been 
largely with REA, and whose chances of employment elsewhere are minimal. 
The net result is that the employees of REA Express are suffering 


capital punishment at the hands of the Commission in direct violation 


of the statutory requirements. The record already before the Commission 


shows that there are bankruptcy proceedings in progress in the Federal 
Court in New York City, which do not look toward the liquidation of REA 
Express, as the Commission's decision keeps saying, but rather look toward 
the reorganization and continued operation of an express service employ- 
ing substantial numbers of REA Express employees. In addition to what 


is already in the record, the BRAC petition for modification of the 
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Commission's order of November 17, 1976, provides specific citations 
as to those proceedings. The Commission's order in these proceedings, 
by revoking all of the authority of REA Express and dismissing its 
pending applications, destroys the opportunity for successful ‘isleeisives 
of the REA Express service from the bankruptcy proceedings. It is not 
for the Commission to conclude that such efforts will net be successful 
when it does not furnish any opportunity, but rather destroys that 
opportunity. Assuming arguendo that Rexco's operations did in some 
respect violate the Interstate Commerce Act and the regulations, that 
problem could adequate be taken care of by cease and desist orders. 
There was no need to destroy the employees’ job opportunities by the 
other actions taken by the Commission in revoking the operating au- 


thority of REA Express and dismissing its applications. The reasons 
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given in the Commission's opinion pale in significance when compared 

to the economic burdens its order and opinion create, contrary to all 

of the efforts and policies of the Federal government to hold down the 
rising unemployment rate. The temporary authority is revoked upon the 
technical ground that the REA application for permanent authority has 
been dismissed. It is respectfully submitted that the Commission 

should at least have given a successor or reorganized REA emerging from 
the bankruptcy proceedings on opportunity to process its applications 
and to continue the temporary authority. The Commission itself apparently 
recognizes the inadequacies of this technical ground for its drastic 
action because its opinion goes on (page 21) to conclude that good cause 


exists for "the following reasons". It then lists "First" and never gets 


i 


er as 

beyond the one reason, such reason being a diversion of traffic from 
the nation's regulated motor carrier industry by the Rexco Division. 
It is respectfully submitted that such a reason is also not adequate 
to end for all time the employment rights of the REA employees without 
any consideration and particularly in view of the fact that the Com- 
mission's order requires Rexco to cease and desist forthwith from the 
activities causing the diversion. 

2. It is the view of the Brotherhood of Railway and Airline Clerks 
that the record already contains sufficient information for the Commis- 
sion to reconsider its opinion but if it does not, then BRAC alternatively 
requests that the record be opened for rehearing to place any such needed 


additional facts in the record on the same grounds as are set forth in 


its motion for leave to file a petition for leave to intervene and to 


intervene in the proceedings. 


Respectfully submitted, 


James L. Highsaw 
John O'B. Clarke, Jr. 

HIGHSAW, MAHONEY & FRIEDMAN 
Suite 210 

Of Counsel: 1050 Seventeenth Street, N. W. 
Washington, D. C. 20036 

William J. Donlon Attorneys for Brotherhood of Railway 

General Counsel and Airline Clerks 

Brotherhood of Railway 

and Airline Clerks 
6300 North River Road 
Rosemont, Illinois 60018 


December 7, 1976 


BEFORE THE — 
INTERSTATE COMMERCE COMMISSION 


NO. MC-C-8862, et al. 


BRADA MILLER FREIGHT SYSTEM, INC. v. REXCO, INC. 
AND REA EXPRESS, INC. 


PETITION OF BROTHERHOOD OF RAILWAY AND AIRLINE CLERKS 
FOR MODIFICATION OF EFFECTIVE DATE OF COMMISSION ORDER 
The Brotherhood of Railway, Airline and Steamship Clerks, Freight 
Handlers, Express and Station Employes (BRAC) hereby petitions the 
Commission, pursuant to the provisions of Section 1100.101(c) of the 


Rules of Practice and Procedure of the Commission, for a modification, 


as set forth below, of the effective date of the Commission's order 


of November 17, 1976, in the above-entitled proceedings. 

On November 17, 1976, the Commission issued its report and order 
in the above-entitled proceedings. The Commission's order directed 
REA Express, Inc., Bankrupt, C. Orvis Sowerwine, Trustee in Bankruptcy, 
to cease and desist forthwith from certain operations as described 
therein. The order further srontuees the proceeding in No. MC-66562 
(Sub-No. 2345) (Part No. 181), revoked the ternorary authority of REA 


Express granted by the Commission's order of June 3, 1968, as extended, 
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in proceeding No. MC-66562 (Sub-No. 2308 TA), denied all motions 
filed 1% the proceedings, and provided that the statutory effective 
and compliance date of the order should be 30 days after the date 
of service, which was November 19, 1976. 

BRAC respectfully requests that the Commission modify the 
effective din ot this order pending the final resolution of (1) 
proceedings in the United States Di trict Court for the Southern 
District of New York identified as REA HOLDING CORPORATION, THE EXPRESS 
COMPANY, INC., REA EXPRESS, INC. , £/k/a Railway Express Agency, Inc., 
REXCO SUPPLY CORPORATION, Bankrupts (Bankruptcy Nos. 75-B-0251, 75-B- 
0252, 75-B-0253, 75-B-0254), and (2) in the United States Court of 


Appeals for the Second Circuit identified as REA HOLDING CORPORATION, 


‘Agency, Inc. , REXCO SUPPLY CORPORATION, Bankrupts, MANNING, et al, 
Creditors-Appellants v. C. ORVIS SOWERWINE, Trustee in Bankruptcy, 
Appellee (Docket No. 76-5039). In the alternative, it is requested 
that the Commission modify the effective date of its order pending ~ 
decision on petitions for reconsideration and, if such petitions 
are denied, thereafter pending a final decision in any cases of 
judicial review of the order filed within 60 days after the denial 
of such petitions for reconsideration. ‘his petition is based upon 
the following grounds: 

1. BRAC has been the duly designated and authorized representa- 


tive under the Railway Labor Act for more than 40 years of the great 


i THE EXPRESS COMPANY, INC., REA EXPRESS, INC., £/k/a Railway Express 
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bulk of the employees of REA Express, Inc. At the time this carrier 
was declared a bankrupt by the Bankruptcy Court in New York City on 
or about November 6, 1975, BRAC carried on its membership rolls 
approximately 15,000 persons who were then either active or furloughed 
employees of REA Express. During the period of time prior to the 
filing of the bankruptcy petition on or about February 18, 1975, 
approximately 12,000 of these membk cs were actively employed by 


REA Express. 


2. The proceedings in bankruptcy, identified above, look 


toward the continuation of an express operation which will employ 

as many as possible of these now unemployed individuals or toward a re- 
organization of REA Express itself so that the carrier may provide 

an express service employing the individuals involved. The order 

of the Commission dated November 17, 1976, totally destroys this 
possibility and, if it becomes effective on December 19, 1976, as 
provided therein, it will eliminate any hope of these individuals 

of returning to an employed status in occupations in which most of 
them have spent their entire adult working lives. 

3. The destruction of reemployment possibilities of these 
persons through an express operation brought about by the bank- 
ruptcy proceedings is clearly contrary to the public interest. 

It will mean that these 15,000 individuals will for the most part 


be completely unemployed. As of last year, the average age of the 


pom eee 

individuals involved was more than 50 years. Their working 
experience has been as express employees. The possibility that 
individuals of such age will be reemployed in other occupations in 
which they do not have experience is nil. The effect, therefore, 
of the Commission's order, if it becomes effective on December 19, 
1976, is to add approximately 15,000 people to the permanent 
unemployment wets. Such a result, if it can be avoided, is 
clearly not in the public interest. One of the most pressing 
problems now facing the economy of this country and the Federal 
government is the growing unemployment of American citizens. It 
would indeed be ironic for one of the major agencies of the Federal 
government to contribute to this adverse situation at the very time 


that the government itself is seeking to stem the unemployment tide. 


4. This result can and should be avoided without any adverse 


impact upon the public interest. Assuming arguendo the correctness 
of the factual findings of the Commission set forth in its opinion of 
November 17, 1976, as a basis for the order involved, the public 
interest will not be injured by the modification of the effective 
date which BRAC seeks by this petition. BRAC understands that the 
Rexco Division of REA Express ceased all operations not later than 
November 25, 1976. Therefore, the operations with which the Com- 
mission has been concerned have ceased. The only impact, therefore, 


of the Commission's order becoming effective on December 19, 1976, is 


the destruction of the employment possibilities and rights of some 


a 
15,000 individuals who have violated no law or any regulation of the 
Commission, but who have simply been unfortunate enough to be working 
for a carrier involved in bankruptcy proceedings. It will not injure 
the Commission nor the public interest for the Commission to modify 
the effective date of its order until the resolution of the bankruptcy 
proceedings identified above at which time the Commission can take 
another look at the situation and 1 ilance the public interest factors 
involved. 

5. In the alternative, ‘i Commission should at least modify its 
order pending a decision by the Commission on petitions for reconsid- 


eration of such order, including the petition of BRAC filed simul- 


taneously herewith, and thereafter <o permit judicial review of said order. 


The situation and the order are not ordinary. The order amounts to 
capital punishment and destruction of the lives of 15,000 people. It 
should at the very least be stayed by the Commission's and pending 
judicial review thereof, particularly in light of the .wét that the 
Rexco Division has ceased the operations which led to the order in the 
first place. 
It is therefore respectfully requested that the Commission's order 

be modified as petitioned herein. 

Respectfully submitted, 
Of Counsel: James L. Highsaw 

John O'B. Clarke, Jr. 
William J. Donlon HIGHSAW, MAHONEY & FRIEDMAN 
General Counsei Suite 210 
Brotherhood of Railway 1050 Seventeenth Street, N. W. 

and Airline Clerks Washington, D. C. 20036 


6300 North River Road Attorneys for Brotherhood of Railway 
Rosemont, Illinois 60018 and Airline Clerks 


December 7, 1976 


BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


NO. MC-C-8862, et al. 


BRADA MILLER FREIGHT SYSTEM, INC. v. REXCO, INC. 
AND REA EXPRESS, INC. 


MOTION OF BROTHERHOOD OF. RAILWAY AND AIRLINE CLERKS 
FOR LEAVE TO FILE PETITION TO INTERVENE 


The Brotherhood of Railway, Airline and Steamship Clerks, Freight 


Handlers, Express and Station Employes [hereinafter, "BRAC"] respect— 


fully requests, pursuant to Rule 72(b) of the General Rules of Practice, 


that it be permitted to file its petition for leave to intervene in the 
above-captioned proceedings. 

BRAC, as shown by the attached petition for leave to iebeetetiig 
currently represents approximately 15,000 former employees of the 
bankrupt REA Express, Inc. [hereinafter, "REA"]. As the duly designated 
representative of those employees, BRAC has a substantial interest in 
these proceedings, especially since this Commission has ruled that the 
principal assets of the estate should be revoked. Section 17(11) of the 
Interstate Commerce Act specifically provides for intervention by repre- 
sentatives of carrier employees and the National Transportation Policy 
specifically recognizes the interest of employees as one which the Commission 
must take into account and consider in administering the Interstate Commerce Act. 


BRAC was never served with a copy of any of the complaints in 
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these proceedings, and it only learned of those complaints through 
statements by other parties. While BRAC was aware of these proceedings 
shortly before the hearing was in fact conducted, it was decided that 
BRAC's intervention at that stage of these proceedings, if at all, would 
not aid the evidentiary presentation since BRAC was unaware of the 
facts surrounding the specific acts of alleged misconduct. Moreover, 
not being a party to these proceedings, BRAC was unaware of the full 
extent of the scope of these proceedings —- i.e., that all of REA‘s 
certificates could be revoked, and the reemployment prospects of the 
employees completely destroyed. 

BRAC has acted to intervene as soon as it became aware of the full 


ramifications of these proceedings. More importantly, BRAC's inter- 


vention at this stage of these proceedings, rather than at the hearing, 


is more appropriate. While BRAC was and is still unable to aid this 
Commission in determining if, in fact, REA has or has not violated the 
Interstate Commerce Act and this Commission's Rules and Regulations, 
BRAC is able to point out to this Commission, inter alia, facts concern- 
ing the situation, including the effect that its penalty to REA will 
have on innocent employees, which the Commission should consider in 
connection with petitions for rchearing and/or reconsideration. 
WHEREFORE, BRAC respectfully submits that it has not sought to 
intervene earlier for a justifiable reason, will not delay the 


disposition of these proceedings, and that its intervention at this 
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stage of these proceedings is in the interests of justice and should 


be granted. 


Respectfully submitted, 


James L. Highsaw 

John O'B. Clarke, Jr. 
HIGHSAW, MAHONEY & FRIEDMAN 
Suite 210 
1050 Seventeenth Street, N. W. 
Washington, D. C. 20036 


Attorneys for Brotherhood of Railway 
and Airline Clerks 


Of Counsel: 


William J. Donlon, General Counsel 
Brotherhood of Railway and Airline Clerks 
6300 North River Road 

Rosemont, Illinois 60018 


December 7, 1976 


BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


NO. MC-C-8862, et al. 


BRADA MILLER FREIGHT SYSTEM, INC. v. REXCO, INC. 
AND REA EXPRESS, INC. 


PETITION OF BROTHERHOOD OF RAILWAY AND ATRLINE 
’ CLERKS FOR LEAVE TO INTERVENE 


i re 


The Brotherhood of Railway, Airline and Steamship Clerks, Freight 
Handlers, Express and Station Employes [hereinafter, “BRAC"}] respect-— 
fully requests, pursuant to Rule 72 of the General Rules of Practice, 
that it be granted leave to intervene as a party in the above- 
captioned proceedings in support of the preservation of operating 
rights and applications of defendant REA Express, Inc. In support 
of this petition, BRAC states as follows: 


1. BRAC was and remains the duly designated representative 


under the Railway Labor Act (45 U.S.C., Section 151 et seq.) of the 


vast majority of the employees of REA Express, Inc. {hereinafter, 
"REA"]. Immediately before REA was declared a bankrupt and ordered 
liquidated on Novemb er 5, 1975, BRAC represented approximately 15,000 
active and furloughed REA employees. BRAC still remains the repre- 


sentative of those employees. 


e 

2. Employees of REA represented by BRAC are currently priority 
creditors of the bankrupt estate and, as such, have a substantial 
interest in the cont.1.ved viability of REA'’s certificates of public 
convenience and necessity, which have been granted by this Commission. 
Those certificates represent the principal asset of the bankrupt 
estate. If this Commission revokes those certificates, the possi- 
bilities of the employees ever receiving any portion of the wages, 
pensions and other benefits which are presently owed to them will be 
greatly diminished, if not entirely eliminated. 

3. If REA's certificate authority remains in existence, there 
is a very real possibility that a reorganized REA, intervenor Alltrans, 
or some other purchaser of REA or its authority may continue the 
historic operations of REA and, thus, reemploy many REA-BRAC employees. 

4. Many REA-BRAC employees are past 50 years of age and have 
spent most of their adult lives as employees of REA. If those 
employees are deprived of their reemployment opportunities with a 
rejuvenated REA, their job prospects will be substantially 
diminished. 

5. BRAC's intervention in these proceedings will not broaden 
the issues presently before this Commission. "orvcver; RRac's interest 
will not adequately be represented by the present parties to these 


proceedings since BRAC's main concern is the effect of this Commission's 


decision on the employees of REA and both their creditor and employment 


rights. 


“> = 
6. If this Commission grants BRAC leave to intervene, BRAC 
asks that the accompanying documents in the form of a BRAC motion 


for modification of the effective date of the Commission's order 


and the BRAC petition for reconsideration be accepted for filing. 


WHEREFORE, BRAC respectfully submits that it has a substantial 
interest in the above-captioned proceedings and that it should be 
permitted to interv*:e in order to protect the interests of the 
approximately 15,000 REA employees which it currently represents. 


Respectfully submitted, 


James L. Highsaw 

John O'B. Clarke, Jr. 
HIGHSAW, MAHONEY & FRIEDMAN 
Suite 210 
1050 Seventeenth Street, N. W. 
Washington, D. C. 20036 


Attorneys for Brotherhood of Railway 
and Airline Clerks 


Of Counsel: 


William J. Donlon, General Counsel 
Brotherhood of Railway and Airline Clerks 
6300 North River Road 

Rosemont, Illinois 60018 


December 7, 1976 


BEFORE THE 


Saterstaie Gommerre Commission 


No. WC-C-8352 
BRADA MIZLER FREIGHT SYSTEM, INC. v. REXCO, INC. 
and REA EXPRESS, INC. 


No. MC-C-8864 
SCHNEIDER TRANSPORT, INC. v. REA EXPRESS, INC. 


No. MC-C-8867 
AMERICAN TRUCKING ASSOCIATION, INC. v¥. 
REA EXPRESS, INC. 


No. MC-C-8874 
ASSOCIATED TRUCK LINES, INC. ET AL. 
v: REA EXPRESS, INC. 


No. MC-66542 (Sub-No. 2345) (Part No. 181) 
REA EXPRESS, INC. — PETITION OF AMERICAN TRUCKING 
ASSOCIATIONS, INC. FOR CANCELLATION OF 
TEMPORARY AUTHORITIES 


No. MC-66562 (Sub-No. 2308 TA) 
REA EXPRESS, INC. — PETITION OF AMERICAN TRUCKING 
ASSOCIATIONS, INC. FOR CANCELLATION OF 
TEMPORARY AUTHORITIES 


PETITION OF C. ORVIS SOWERWINE, TRUSTEE IN BANKRUPTCY 
FOR THE DEFENDANT, REA =XPRESS, INC., BANKRUPT, 
FOR STAY AND RECONSIDERATION, OR ALTERNATIVELY, 
REOPENING, FURTHER HEARING AbD RECONSIDERATION 
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©. ORVIS SOWERWINE, TRUSTEE IN 
HANKRUPTICY FOR THE DEFENDANT, 
KEA EXPRESS. INC. 


AY: Jehn M. Cleary 
John K. Maser III 
DONELAN AND CLEARY 


LITE 


\ BEST COPY AVAILABLE 
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Past Rexco Operations Have Been Unfairly And 
Incorrectly Found To Have Been In The Nature Of 
Willful Violations Not To Be Evaluated As "Good 


Faith" Operations "Under Color Of Right." 


REA Express, Inc., Bankrupt, C. Orvis Sowerwine, Trustee 
in Bankruptcy, most earnestly and respectfully petitions the 
Commission to stay, reconsider, reverse and vacate its 
finding that the past Rexco division operations "have been 
in the nature of willful violations that cannot be con- 


sidered to be of the type that could be evaluated as "good 


faith” operations “under color: of right"... ." (p. 19) 


"the Trustee has chosen to pursue an 
extreme approach assertedly to preserve 
the ‘authority’ asset of the bankrupt. . . 
by moving the company into a substantially 
different area of transportation than 

that which it holds authority for. In his 
disregard of the limitations of REA'’s 
authority, he may have jeopardized, rather 
than preserved that asset. Here, we must 
conclude that the past Rexco division 
operations have been in the nature of 
willful violations that cannot be con- 
sidered to be of the type that could be 
evaluated as 'good faith' operations, 
‘under color of right' and thus given 
affirmative weight in the future purchase 
proceeding or any related matter." (p. 19) 


First, the record is clear (although the Report and 
Order of the Commission does not advert to such fact) that 


the operations conducted by REA's Rexco division had been 


performed for in excess of three months on hundreds of 


i (1) The Commission erred in finding that: 


properly described as "willful" or which could possibly 
justify the revocation of authority for the provision of 
admittedly lawful “express service", and there isa 
fit, willing and able substitute applicant leaking to 
continue the apereetene in express service. 

The procedures followed in dismissing REA's permanent 
authority application and revoking its temporary authority 


violate due process and the Administrative Procedure Act 


\ 


(1) in failing to provide, adequate notice of specific vio- 


lations alleged, (2) in failing to provide notice that 
fitness and ability to pursue ‘the permanent application 

were in fenaeet and (3) n at tsng to provide notice that 
public convenience ong ‘necessity were in ota The penal- 
ties of dismissal of the application and revocation of the 
temporary authorities are punitive in nature, unsupported by 
the facts sed ne circumstances, arbitrary’ and capricious, 
and totally ticki consideration of the rights of REA, its 


creditors, its proposed purchaser-Alltrans, and the shipping 


public which had long been served by REA. 
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shipments prior to the appointment of the Trustee in Bank- 
ee J 

Second, the Report and Order of the Commission does not 
relate to or indicate that the operations of the Rexco di- 
vision were conducted pursuant to court ortecs” entered by 
the bankruptcy court permitting the Rexco division to con- 
tinue operations. The latest order permits the Rexco di- 
vision to continue operations to January 6, 1977. 


Third, and more important, is the fact that the 


Trustee's actual operations and all of his activities subject 


to the jurisdiction of the Interstate Commerce Commission 
were well known to the Commission at all times on and after 
November 21, 1975. In fact, a meeting was held at ihe 
request of the Interstate Commerce Commission at REA's 
offices in New York City on November 21, 1975. In atten- 
dance from the Commission were Arthur J. Cerra, Deputy 


General Counsel, and Bernard A. Gould, Director, Bureau of 


if The Commission's use of the phrase "Here, since at 
least November 1975 the Rexco operation. . ." (p. 18, 
lines 30-31) is misleading to the extent it would infer 
a difference between the operations by the Trustee 
and those of his predecessor conducted since August 1975 
of which the Commission was fully aware. 


See In re REA Express, Inc., f/k/a Railway Express 

Agency, Inc., Bankrupt, No. 75-B-253, Orders of John 

J. Galgay, Bankruptcy Judge, dated November 7, 1975, 
December 8, 1975, Jan. 5, 1976, Feb. 5, 1976, Feb. 26, 1976, 
Mar. 26; 1976, Apr. 21, 1976, May 27, 1976, June 21, 1976, 
July 13, 2976, Aug. 19, 1976, Sept. 23, 1976; Oct. 21, 1976, 
and Nov: 18, 1976. 


» 
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Enforcement. At that meeting they were advised of the 


decision of the Trustee and the Bankruptcy Court to con- 
tinue the Rexco division operation and the nature of the 
Rexco division operation was discussed. From that date, to 
and including at least July 28, 1976, the Trustee fully 
disclosed each step that it took, or intended to take, to 


a7 
representatives of the Commission.” 


Fourth, and perhaps most important, the Commission's 
own official records will show that the only time the 
Trustee was notified of any illegality in the operation of 
the Rexco division occurred on or about December 7, 1975 


when, due to circumstances beyond the control of the 


Trustee, its statutory insurance coverage was cancelled 
by its insurance carrier. The Trustee immediately shut 
down the Rexco division completely, sought and did obtain 
statutory insurance coverage, worked in full cooperation 


with I.C.C. Staff members and did not resume operations 


until on or about December 16, 1975 after the Interstate 


Commerce Commission's appropriate section on insurance had 
been notified and had confirmed that it recognized that 
REA was properly insured and covered. At no other time 
has the Trustee ever been notified by the Commission of 
any illegality of any nature whatsoever in connection with 


his continuation of the operation of the Rexco division 


(which had actually commenced operations approximately 


a/ See also the Trustee's Brief dated Oct. 18, 1976 at 


pages 82-4 incorporated herein by reference. 


3 months before he was appointed Trustee) before this Report 
and Order was issued. 

Fifth, the fact of this cooperation became a matter of 
public record when the Interstate Commerce Commission pre- 
sented a statement to the Bankruptcy Court on or about 
December 17, 1975 in which it stated its position at that 
time. (See the Commission statement annexed hereto as 
Appendix A, dated and served December 15, 1975.) 

Sixth, in addition, in a series of telephone calls on, 
among other times, December 1 and December 15, 1975, 

January 13, 1976, February 5, 1976 and February 24, 1976, 
Counsel to the Trustee advised the Interstate Commerce 
Commission's then General Counsel of all current and proposed 
matters affecting REA's operating authority. 

Seventh, on March 2, the Trustee and Counsel for the 
Trustee met at the Interstate Commerce Commission with 
Messrs. Cerra and Gould to advise that no specific buyer 


existed at that time for REA operating authority and that 


this was true in part because of the I.C.C.'s single pur- 


chaser suggestion and recommendation. The Trustee had 
received numerous substantial offers for individual segments 
or pieces of REA's authorities. Commissioner Rupert L. 
Murphy confirmed personally to the Trustee and his counsel 
on March 2, 1976 in his office at the Commission that he 


had ordered Arthur J. Corra, Legal, Bernard A. Gould, 


Enforcement and John Grady, Finance to act as a unit and 
to cooperate with REA's Trustee and that they were keeping 
him fully informed. 

Eighth, in late April 1976, the Trustee had before him 
two proposals for the acquisition of REA's I.C.C. operating 
authority and, as soon as these proposals were firmed up to 


the point where they could be discussed, a meeting was scheduled 


and was held on May 5, 1976 at the Interstate Commerce Commission 


in the office of Arthur J. Cerra, General Counsel to the 
Commission. When Mr. Cerra was advised that there were two 
offers which would be presented to the Bankruptcy Court as 
quickly as possible he immediately called Mr. William Love 
of the Rail Operations Section and Mr. Willian Cibhald of 
the Motor Carrier Operations Section into his effice so that 
they could participate in the discussion. It was quite 
obvious that those present were pleased and relieved by 
subject matter of the meeting, the prorible sale of all 
operating authority to a single purchaser whs would re- 
“vitalize full service nationwide express service. It became 
obvious that Mr. Cerra wished to give the good news to 
Commissioner Murphy personally and that he would he setting 
up a meeting to deal with the problems and possibilities 
that had been opened up as a result of the Trustee's dis-~ 


closure of the existence of these proposals. 
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Ninth, the Trustee immediately nee re to work with 
his counsel to prepare the appropriate order, application 
and exhibits scheduling the public hearing before the 
Bankruptcy Court for the sale of the operating authority. 

Tenth, that order, application and exhibits were sent 
to the Interstate Commerce Commission on May 24 and an extra 
copy was sent to Mr. Cerra on May 25. On July 13 and July 
28 letters were written to Mr. Cerra regarding the status of 
the hearings before the Bankruptcy Court. Over and above 
this correspondence, contact and cooperation with the 
Commission, phone calls were made to advise Mr. Cerra as to 
the status of the bankruptcy hearings at all stages. Spe- 
cifically, phone calls were made on June 10, June 28, July 


?. duly 13, daly 15 and July 16 when Judge Galgay issued his 


decision approving the Alltrans offer as in the best in- 


terest of the Bankrupt estate. 


Eleventh, at no time prior to November 21, 1975 or after 
that date did any een of the Commission or its stafe~ 
give the Trustee or his counsel any reason to believe that 
any part of the operation of REA by the Trustee was illegal 
in any way, except as stated in paragraph Fourth, supra. 

The only issue raised in November 1975, March of 1976, or at 


other times was the possibility of dormancy being in issue. 


i7 The Bureau of Enforcement, as a party for the purpose of 
developing the record in the complaint cases, on August 
4, 1976. (Ge. 2&7) Gia inform REA of the matters of fact 
and law to be presented and asserted by the Bureau. The 
Bureau acted as a party and not as the Commission. The 
Bureau did not assert that any and all operations were 
totally illegal and must stop jmmediately, pending the 
outcome of the investigation. 
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Twelfth, the conclusion that the past Rexco division 
operations, including those by the Trustee, have been in 


the nature of "willful" violations not to be considered 


as "good faith" or “under color of right" is inconsistent 


with and totally arbitrary in the light of other Commission 
proceedings where alleged unlawfulness of operations was 

an issue. Normally there are several steps in such pro- 
ceedings: specifications of the nature of the alleged 
violations are given in the complaint, are provided in the 
assertions of fact presented by the Bureau of Enforcement, 
or are presented in the evidence of other parties. Next, a 
Commission decision is issued in which findings as to the 
unlawful nature of the operations are made and a cease and 
desist order entered. It is only after the entry of a cease 
and desist order which has been followed by continued vio- 
lations that the Commission usually makes findings as to 

the "willfulness" of such violations. In this proceeding; 
the Trustee in Bankruptcy appointed by the Court assumed and 
continued the operations of the prior management which had 
been conducted with the full knowledge of the Commission 
following the Commission rebuff to challenges against the 
lawfulness of the Operations. Here, no cease and desist 
order has issued and, in fact, the Trustee voluntarily 
caused an Embargo to be issued two days after he received 


the Commission's Report and Order. Said Embargo became 


‘ 
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funds to obtain insurance coverage necessary for. the operat 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF WeEw YORK 


In the Matter of Bankruptcy No. 75-B-253 
REA EXPRESS, INC., f£/k/a Order authorizing the 
Railway Express Agena, Inc., trustee to continue to 


Bankrupt. operate the REXCO Divi- 
sion of the Bankrupt. 


STATEMENT FOR THE INTERSTATE COMMERCE COMMISSION 
CONCERNING ORDER, DATED DECEMBER 8, 1975, 
AUTHORIZING TRUSTEE TO CONTINUE TO OPERATE REXCO. 


The Interstate Commerce Commission has been advised 
of the scheduling of a further hearing on December 17, 1975, 
with respect to the Court's order of December 8, 1975, which 
authorized the Trustee of REA Express, Inc., fo operate the 
business of the REXCO division of the Bankrupt for an addi- | 


tional period of thirty days and to use tie Trustee's general 


ions 
in question. ‘The Comaission, by its undersigned attorneys, 
submits the following information to advise the court of 
recently filed litigation befere this 
the statements contained in 
application urging entry of 

First, this court 


several formal co:plaints have 
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presently providing under its nationwide mileage Commodity 
Tariff 85, copies of which are Segue = Since the Com- 
mission will decide the issues in the above matters, it 
would be inappropriate to express any opinion with respect 
to the merits of the court's order of December 8, 1975. 
Second, the Trustee's application to the court 
Tequesting entry of the order of December 8, 1975, in 
Peer 9 on page 3, inappropriately may have given 
the impression that the Comaission has informally approved 
the continuance of REXCO's operations, «mat its representa- 


tives indicated concern about the demise of Bankrupt 


ecause of the gap such a denise creates in pera 
E 


of an express company in the United States, hat ey 
hope by keeping these rights in use, an ultimate purchaser 
for all the rights of REA may be found who would be willing 


to reinstitute express service. 


‘The undersigned attorneys for the Comaission met 
_informally with the Trustee and his representatives on- 
November 21, 1975, to ascertain whether he contemplated 


a sale of REA's assets and operatine rights separately to 
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if American Trucking Ass'ns., Inc. v. REA Express, Inc., 
Docket No. MC-C-8867 (filed December S, 1975); Beads Hillier 
Froisit System, Inc. v, REA Express, Inc., Bocket No. MC-C- 
soe (riled Noveaber 26, So Fo): a Senmnidesr Transvort . 

ma Ine., Docker 2 MC-C-S8904 (filed Wovenber 
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several personsotas a complete package, Var 

possibilities of carrier OF non-carrier acqg 

discussed as well as the virtues and pitfalls of each, 
including the questions of dormancy of REA's rights unless 
REXCO continued operations, the non-transferability of 
temporary authority licenses, the possible time reauirements 
to process each type of application, and the possibility of 
being authorized to continue REA's temporary authority 
operations pending final approval of @ permanent authority 
or acquisition. The sole purpose of this meeting was to 
advise the Trustee 2 Commi le to 


assist. him by specifying, prior to comnenceaent of any 


case, the correct procedures to follow. He was advised to 


contact Director Brooks of the Commission's Office of 
s Zor such assistance and to contact either 
for any other inquiry that may arise. 
was specifically stated that no sub- 
-stantive suggestions would-be made nor would any informal ~~" 
opinions coacerning substantive acters be expressed; as, 
for example, which, if several purchasers were availabl 
would be more Likely to succeed, We expressed our views 
that the Commission would ultimately have to decide whether 
he public interest required the continuation of express 
e in the absence of REA, the only knowa e: 


company under the provisions of the Interstate 
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Finally, this. statement is filed to clarify the 
Situation, not to contest the Trustee's statements. We 
recognize the many problemas facing the Trustee and again 
assert that the Commission stands ready and willing to 
assist the Trustee in any proced 1 advice he may need. 
Since the Commission will be required to rule on the 
lawfulness of REXCO's operation in the litigation now 

. pending before it, neither the agency, nor its represen- 
tatives are in a position to discuss or express an cpinicn 
on that subject matter. We can say, however, that the 
Commission will endeavor to promptly decide the issues 
invoived in the litigation pendins before it after afrord- 
ing all parties due process in procedures it will designate 


Respectfully submitted, 


Arthur J. Cerra 
Deputy General Counsel 
Bernard A, Gould, 

eee LLY eCr aro. ea). nese cts 
Bureau of okar wise 
Interstate Commerce Commission 
12th & Constitution Avenue, N.W, 
Washington, D.C. 20423 


Attorneys for the Interstate Commerce Commission 


CERTIFICATE OF SERVICE 
I certify that on the 15th day of December, 1975, 


I mailed a copy of the attached document, postage prepaid, 


to all parties of record. 


Arthur J. Cerra 
Deputy Gener: 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


No. MC-C-8862, et al. 


BRADA MILLER FREIGHT SYSTEM, INC. v. 
REXCO, INC. and REA EXPRESS, INC., ET AL. 


PETIFION OF ALLTRANS EXPRESS U.5S.A., INC., 
' INTERVENOR, FOR RECONSIDERATION 


MAY IT PLEASE THE COMMISSION: 

Petitioner, Alltrans Express U.S. A., Inc. respectfully prays the 
Commission to reconsider, vacate, set aside and reverse the Report and 
Order, served November 19, 1976, insofar as they pertain to (a) the dis- 
missal of the application in No. MC-66562 (Sub-No. 2345, Part 181), and 
(b) cancellation of the temporary authority in No. MC -66562 (Sub-No. 2308TA) 
The cease-and-desist order against the Rexco Division operations has been 
fully complied with by the Trustee. The principal categories of error hereby 


excepted to are as follows: 


(1) The Report's needless destruction of nationwide full- 
spectrum 1/ express service, in the face of Alltrans' good-faith 
proposal, previously filed and still pending, to render moot 
every ground cited for such destruction. 


1/ i.e., general express service for all commodities and all sizes of ship- 
ments (package, small LTL, large LTL, volume, truckload, and carload), 


as distinguished from limited - -~commodity, small- -package only, bus ex - 
press, or other limited service. 


(2) The erroneous assumption and pre-judgment, outside 
the issues, without supporting evidence, and contrary to fact, 
that no need exists for nationwide express service and that its 
destruction "will not be inconsistent with the public interest, 
the public convenience and necessity, or the National Trans- 
portation Policy" (Sh. 20-23). 


(3) The violation of § 17(3), the National Transportation 
Policy, and the requirements of fair and orderly administra- 
tion, in deliberately destroying full-spectrum express service 
on self-fulfilling grounds created by the Commission's refusal 
to act upon pending, prior -filed applications which, on their 
face, would moot those grounds. 


(4) The arbitrary and capricious assumptions, contrary to 
fact and outside the issues: (a) that Alltrans proposes a new 
express service, and (b) that the public interest in the resump- 
tion and preservation of the full-spectrum express service pro- 
vided by REA and its predecessors for nearly 100 years can 
feasibly be protected by resort to applications under §§ 210a(a) 
and 207 for new service authority (Sh. 17-18, 21-23). 


(5) The arbitrary, capricious, and unwarranted dismissal 


of the application in Sub-No. 2345 (Part 181) (Sh. 20, 22-23). 


(6) The arbitrary, capricious, and unwarranted cancellation 
of the Sub-No. 2308TA authority (Sh. 20-23). 


(7) The arbitrary and capricious characterization of the 
Trustee's operations as "willful violations" without "good faith" 
or "color of right", and the use of such characterizations as 
the jurisdictional basis to deprive the Sub-No. 2308TA authority 
of the protections guaranteed by 5 U. S.C. § 558, and to totally 
deprive the public of the service thereby authorized (Sh. 19, 22). 


(8) The numerous prejudicial denials of cue process, the 


overruling of Alltrans’ constitutional objections thereto, and 
the ruling that those cons‘itutional objections have been "waived". 


1, 
The Needless Destruction Of 
Nationwide Full-Spectrum Express Service 


The Report and Order, by dismissing the application in Sub-No. 


2345 (Part 181) and canceling the Sub-No. 2308TA temporary authority, 
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would destroy authorities essential to the resumption in 1976 of nationwide 
general express service relied upon hy the mations public for over 100 years. 
Such destruction was, and is, unwarranted and unnecessary. The 
findings asserted for dismissal of the application (Sh. 22-23) were (a) that 
it had not been prosecuted, (b) that the Trustee is not likely to be able to 
prosecute the application or conduct a feasible lawful eperation, and (c) that 
the applications would be unsuccessful because the public convenience and 
necessity do not require the service. Apart from the intrinsic errors of 
fact, law and Due Process involved in these findings, discussed hereinafter, 
they did not reauire the Commission to dismiss the application, and thereby 
deprive the public of express service and the Trustee and REA creditors of 
properties worth a minimum of $9.6 million. The Commission had before 
it — and expressly mentions — the good-faith formal offer and emergency 
application of Alltrans Express U.S.A. in Nos. MC-F-13003 and MC-99388 
(Sub-No. 11), filed September 27, 1976, almost two months prior to the 
Report, to substitute and prosecute the REA applications as applicant, and 
to conduct operations under the authorities which its president swore would 
be lawful and feasible. Moreover, Ailtrans' application specifically mentions 
the probability of amendments and simplifications of the existing applications 
(which a Commission interested in resuming and preserving the public's 


service would unquestionably encourage). 
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The grounds advanced by the Report (Sh. 20-21) for cancellation of 
the Sub-No. 2308TA authority were: 


(a) The dismissal of the corresponding permanent application; 


The Trustee's assumed lack of "operational capability”; 

(c) The alleged "unfitness" of the Trustee; 

(d) The assumed "impracticality" of the ''Hub" authority; and 

(e) Allesed diversions" of traffic from other carriers. 
Apart from the intrinsic errors in such conclusions discussed hereinafter, 
they would noi, even if valid, require that the authority be canceled or that 
the public thereby be forever deprived of express service. The Commission 
had — and still has — before it, the opportunity to discharge its statutory duty 
to act upon Alltrans’ previously-filed good-faith formal offer and emergency 
applications to resume the operation of REA's pre-bankruptcy, lawful, full- 
spectrum express service, built around the Sub-No. 2308TA ''Hub" authority, 
and thereby render moot each of the Report's grounds for cancellation of that 


authority. Alltrans did not, and does not, propose to operate the Rexco Di- 


vision, or to operate in the same manner as Rexco. The cease-and-desist 


portion of the order would not require any alteration of the bona fide full- 
spectrum express service which Alltrans proposes. The Alltrans appli- 
cation shows clearly why the operation would be feasible. 

The Report assumes — outside the issues, without supporting evi- 
dence, contrary to fact, and irrelevantly — that the "Hub" authority is 
intrinsically impractical, and, on the basis of that assumption, would order 
its destruction, in the face of the facts: 

(a) That the "Hub" authority is the main-line authority 
around which virtually the entire REA surface operation for 
its last 8 years was structured; 

(b) That, for 7 of those 8 years, it carried more ship- 


ments and served more shippers than any other carrier in the 
nation; 
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(c) That, despite inadequate working capital and other 
severe internal handicaps, and without any of Alltrans' unique 
advantages, it was operated at a profit in 1974; 


(ad) That it failed in 1975 only because of a crippling wild- 
cat strike, the 1975 economic recession, and its inadequate 
working capital: and 


(e) That Alltrans' management, with years of nationwide 
experience, is so certain of its operability as to risk $2.5 
million in initial downpayment, $2 million in prosecuting 
applications, $9.6 million in minimum purchase price, and 
$20 million potential purchase price. 


The Report's assumptions and cancellation are arbitrary and capri- 
cious actions which the Commission should, on further consideration, dis- 
avow and reverse. 

II. 


The Unsupported Assumption That Destruction Of 
Express Service Would Benefit The Public 


The national public interest, the National Transportation Policy, 


and the Interstate Commerce Act command the Commission to preserve — 
not needlessly destroy — carrier services. The Report (Sh. 7-14) boasts 
of the Commission's recognition and dedication in the past to that duty to 
preserve express service for the nation's public, notwithstanding the exis- 
tence of ordinary motor carrier service. But it then spoils that record by 
substituting an anti-public determination to destroy express service, based 
upon an assumed, pre-judged theory that the need no longer exists. Its 
assumption is erroneous as a matter of Due Process and as a matter of 
law, and is as factually invalid as if the Commission had suddenly arbi- 
trarily assumed that no need exists for househvid voods carrier service. 


Among other errors: 


(1) Neither the complaints against Rexco's operations, nor 
the petitions in the Sub-No. 2345 (Part 181) or Sub-No. 2308TA 
proceedings raised any such issue. On the contrary, all were 
careful not to give REA an opportunity to present a flood of evi- 
dence, including testimony by thousands of persons who depended 
upon express service. REA, Alltrans, and the public were thus 
deprived of any fair notice of any such issue. 


(2) The presiding Administrative Law Judge specifically — 
and correctly — ruled at the hearing in these proceedings that 
ihe need for exoress service was not an issue upon which REA 
Or Alirans would have an opportunity to present evidence. 2/ 


ere was no evidence, much less proof, to support the 
ssumption. 


(4) The assumption was irrelevant: lack of continuing need 
is noi a lawful ground for revoking temporary authority which 
has come under the protection of § 558 of the Administrative 
Procedure Act (5 U.S.C. § 558). This Commission should not 
disregard the rights of parties in this manner, especially to 

2 goal so clearly contrary to the public interest and the 
Nation2] Transportation Policy as the destruction of the entire 
nationwide express mode of carrier service. 

(5) The assumption is patently factually untrue: the nation's 
public Gepended upon REA's full-spectrum express service for 
the transportation for more shipments than any other carrier in 
the nation each year for 48 of the last 50 years, and prior to its 
bankruptcy, provided more service over more miles of route 
than any other carrier in the nation. 


(6) The assumption is refuted by the Report's own admission 
(Sh. 12) that the public depended upon REA for 57.7 million ship- 
ments in 1965. 


(7) The assumption is further refuted by the Report's admis- 
sion that [ despite the handicaps of inadequate working capital 
and serious inherited financial and other internal problems in 
its last two years preceding operations under the Bankruptcy Act] 
A's express service was depended upon for 9.99 million ship- 
ments in 1973 and 8.96 million shipments in 1974, receiving 
$154.5 million and $165.8 million, respectively, in surface ex- 
press transportation charges (Sh. 12-13). 


a/ Tr. 346, 648. 


(8) The assumption is further refuted by the fact that for the 
period January 1 - November 6, 1975, despite (a) a crippling 


wild-cat strixe (which subsequently proved fatal to the Company). 
(b) the destructive recession during that period, (c) the severe 
financial, marketing, and operating handicaps of Debtor-In- 
Possession operation during all but one and one-half months ci 
the period, and {d) a serious lack of adequate working capital, 
REA's surface express service produced operating revenues of 
$132,020,009. 


(9) The Report's assumption is refuted by the Commission's 
persistent pubdlic findings and pronouncements in recent years 
(borne out by the published statistics) that the greatest problem 
in transportation was the transportation of small LTL shipments, 
and that REA's nationwide express service was the principal 
carrier of such shipments, as well as LTL shipments generally. 


(10) The assumption is refuted by the Commission's consis - 
tent findings and rulings, year after year, that express Service, 
in addition to providing needed scheduled, expeditious service 
for commercial traffic also carried by ordinary motor carriers, 
provided an essential service for many commodities, many 
sizes of shipments, and many shippers, which the ordinary 


: motor carriers do not service adequately. 


(11) The Report's assumption is refuted by the instantaneous 
outpouring in Nos. MC-F-13003 and MC -99388 (Sub-..o. 11), of 
the greatest public demand in the Commission's ' story [ viz. 
approximately 2,000 strong letters urging the Commission to 
immediately grant Alltrans' temporary approval to resume 
nationwide general express service] all of which were (and 
still are) sitting before the Commission, along with 1, 200 
sworn certifications of public support, in the Alltrans' appli- 
cations which the Commission has ignored for the purpose of 
first destroying the authorities essential to the service. 


(12) The Report's assumption is refuted by the fact, estab- 
lished by sworn verified statements in the Alltrans' § 210a(b) 3/ 
application, that REA's Trustee in Bankruptcy received approxi- 
mately 25,000 local phone calls for service from a single city 
in the 9 months following the cessation, from persons who had 
not even heard of the bankruptcy or cessation of service, and 
was still receiving calls at the rate of 50 per day. 


3/ See, Volume 1, p. A-11; Volume 2, Ex. A-2, pp. 13-15; and Appen- 
dix 1. 


service provided by 

throughout the world. The effect of the Report's assumption is 
that all citizens of the United States, like citizens of some back- 
ward country would be deprived by fiat of a needed, superior type 
of service, in the face of Alltrans' willingness and ability to pro- 


vide it. It would subordinate the national public interest to the 
selfish interests of a few ordinary motor carriers who, the Com- 
mission has found, neither do nor can provide it. 


The Commission should set aside and reverse the Report and Order 
and find: 


(a) That the issues of public interest, public need, or national 
policy for express service were not raised by the complaints or 
the petitions: 


(b) That they are, therefore, not proper issues; and 


(c) That, in any event, it would be inconsistent with the public 
interest, the public convenience and necessity, and the National 
Transportation Policy, for the Commissien to destroy authorities 
essential to the resumption and preservation of the express mode 
of transportation, in the face of a previously filed, and still 
pending, good-faith application to resume and preserve such service. 


Ii. 
The Unlawful Manipulation Of Process 
To Achieve A Predetermined Result _ 


These proceedings are not general investigations, but private com- 
plaints. They raise only 3 issues, all of them very narrow: 
(1) Whether a cease-and-desist order should be issued 
against the Rexco Division operations and tariff on the ground 
that they were not bona fide express service; 
(2) Whether the Trustee's application in No. MC-66562 


(Sub-No,. 2345, Part 181) should be dismissed for failure to 
prosecute; and 


(3) Whether the Trustee's Sub-No. 2308TA temporary 
authority should be terminated by reason of such dismissal. 


At the opening of the hearing herein on August 30, 1976, Alltrans 
Express U.S.A., Inc. 2dvised the Commission of its offer, agreement, 
Bankruptcy Court approva., and forth soming applications under §§ 5, 
210a(b) and 207 

(a) For emergency authority to immediately resume and to 

later acquire and preserve REA's operation of nationwide full- 

spectrum express service, for which the Sub-No. 2308TA tem- 

porary authority was the absolute essential, and 
(b) To substitute as applicant in, and prosecute, all pending 

applications of REA, including the application in Sub-No. 2345 

(Part 181). 

The Alltrans Express applications in Nos. MC- F-13003 and MC- 
99388 (Sub-No. 11) were filed September 27, 1976, a month prior to initial 
briefs in these proceedings. Alltrans proposed to resume a normal, lawful, 
full-spectrum express service. it did not propose to operate the Rexco 
Division, or to operate in the same manner as Rexco. It proposed to 
prosecute all pending REA applications. It proposed to serve the public 


interest, spelled out in detail in strong letters from 2,000 shippers urging 


the Commission to grant immediate temporary approval for Alltrans to 


resume REA's former full-spectrum service. Approval of the Alltrans 


application for temporary approval would moot every issue in these pro- 
ceedings! Moreover, the uncontrovertible sworn facts set forth in the 

§ 210a(b) application satisfied on their face every statutory requirement for 
immediate temporary approval. Indeed, the subsequent destruction of the 
rights by the Report and Order herein expressly bears out the allegations of 


the § 210a(b) application. 


a af 
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Despite the public urging and the emergency nature of the applica- 
tions, the Commission delayed even docketing them for 3 weeks, then issued 
its Notice of October 15, 1976 (still prior to initial briefs herein) refusing to 
discharge its statutory duties (a) to act upon them, (b) to protect the public 
interest in Alltrans’ immediate resumption of the service and substitution 
as applicant to prosecute the pending REA applications, and thereby (c) to 
moot the issues herein. The Notice further announced that the Commission 
intended not to consider Alltrans' applications under the present proceedings 


were finally determined. On October 22 (still almost a month prior to service 


of the Report and Order herein), applicant filed an emergency petition pointing 


out, among other things, (a) the Commission's statutory duty to act, and 
(b) the fact that action on the application would moot the instant proceedings. 
Nevertheless, by order dated November 3, 1976 (still over 2 weeks prior to 
the Report and Order herein), the Commission reitterated its intention not to 
act upon the applications until after final determination of these proceedings. 
On November 19, 1976, the Commission served its Report and Order herein, 
wiping out express service on the grounds of conditions which the action re- 
quired by the statute upon the prior-filed applications would have mooted. 
Petitioner respectfully prays the Commission to abandon the course 
of action into which it has been led, and to stay any further action in these 
proceedings until it has acted upon and granted the good-faith, lawfully 
filed applications in Nos. MC- F-13003 and MC-99388 (Sub-No. 11), and 


thereafter dismiss these proceedings as moot. 


IV. 
The Erroneous Ae That 
Alltrans Proposes A New Express Service 
The Report assumes (Sh. 17-18, 21-23), erroneously and appar- 

ently without any insight whatsoever into the actualities or the impraciicality 
and prohibitive expense involved, — that Alltrans proposes a new nationwide 
general express service, and that § 210a(a) actually affords a feasible means. 
of proving the urgent need for resuming nationwide, full-spectrum express 


service. The Report's assumptions would be untenable, even in the absence 


of the patent adverse pre-judging of the issues under § 210a(a) that is im- 


plicit in the result, as well as the language, of the Report and Order. 


In the first place, contrary to the Report's utterly erroneous assump- 
tion (Sh. 22), Alltrans proposes to resume one of the nation's oldest aud 
largest carrier services, not institute a new service! If new applications 
actually afforded a feasible vehicle for resuming nationwide express service, 
Alltrans wvuld not have wasted a year of time and effort and a ready-made 
annual market of 9 million express shipments producing $160 million annual 
express revenues, and would not have thrown — nearly $300, 000 of its 
resources in pursuing negotiations and making preparations to succeed a 
liquidating trustee. It would not have committed itself to a downpayment 
of $2.5 million; nor a guaranteed minimum rental-and-purchase price of 
$9.6 million; nor a potential rental-and-purchase price approaching $20 
million; nor expenditures estimated at $2 million in prosecuting the REA 
applications, It did not undertake those commitments out of philanthropic 


affection for REA's creditors. If new § 210a(a) and § 207 applications had 
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offered a realistic basis for serving the great national need, Alltrans would 
have filed them in December, 1975! 

The Report's assumption as to § 210a(a) indicates that the Commis- 
sion may have lost sicht of the fact that the vast majority of the many, many 
thousands of persons who depended upon express service are not the regular, 
constant-flow, continuing-need, commercial shipper, but small businesses 
and individual shippers, who need an expedited service of scheduled relia- 
bility (available from few, if any, ordinary motor carriers within their 
Single authorities, and from none ona joint-line basis). Individually, many 
of these shippers — like individual shippers of household goods — do not 
require great frequency of service. Many — perhaps most — used express 

~ service only once or twice a year. But collectively — also like shippers of 


household goods — they need it constantly. For example, as shown by 


affidavits in Alltrans' § 210a(b) application, 6 REA's Trustee in Bankruptcy 


received approximately 25,000 local phone calls for service in the 9 months 
following the cessation, from people who had not even heard of the bank- 
ruptcy or the cessation. 

Apparently, the Commissio: likewise is not aware of the problems 
and expense of securing individual sworn certifications of support and details 
of past use and future need from this type of shippers, no one of whor in- 
dividually accounts for a great traffic volume for proof of nationwide need. 
Apparently, the Commission has not considered the question of how many 


such witnesses would be required, from how many of the 26,000 express- 


4/ Volume 1, p. A-11; Volume 2, Ex. A-2, pp. 13-15, and Appendix 1. 


service cities, towns or villages in the United States, to support new natiou- 
wide express service, in the face of protests by hundreds of individual ordin- 
ary motor carriers. Since the urgent needs and requests of 2,000 shippers 
have been ignored, would it require 10,000 witnesses to secure the Commis- 
sion's attention? 20,0660 witnesses ? 

It is true that much of the essential supporting revenue for full- 
spectrum express service must come from regular commercial shippers 
who also use ordinary motor carrier service, and need express service only 
for the shipments which require expedition, scheduled dependability, special 
care, etc. But, as the Commission once knew, the most urgent need for 
express service comes from those whom the ordinary motor carriers can- 
not or will not serve reasonably. It is hard to find a U.S. Citizen 30 years 
of age or over, who has never used REA express service. It has always 
served more shippers than any other carrier. But eae many uSe it every 
year? The Commission's formal requirements of individual, sworn, ship- 
ment statistics, specified service failures, names of carriers tried, etc. 
for new temporary motor carrier applications, are simply not adaptable to 
those who comprise the vast numerical majority, as well as the most vitally 
affected portion, of the nation's public that depends upon nationwide express 


service, any more than to those supporting new household goods authority — 


and for the same reasons. Supplementary evidence of the aggregate volume, 


scope, and extent of past use of an antecedent express service by shippers 
generally — evidence which would not be available for a new § 210a(b) or § 207 


application — is, as a practical matter, essential to successful prosecution 


of any such application. In the absence of such evidence, the mere locating 
and accumulation of the necessary certifications of support for nationwide 
applications would cost millions of dollars, and the physical presentation of 
the witnesses millions more. Notwithstanding the enormous public need, no 
prudent carrier management would undertake such an expense. This is es- 
pecially true now, in light of the Report's clear adverse pre -judgments. 

A related error in the assumptions underlying the Report's perma- 
nent destruction of the authorities essential to nationwide full-spectrum 
express service is its failure to comprehend that full-spectrum express 
service, because of its generality, its provision of scheduled service, its 
expedition, and its intrinsic superiority, is one of the most demanding, the 
most difficult, the most complicated, and the most expensi types of prop- 
erty transportation service to provide, much less start up. ‘Chis is the 
central reason that the original multiplicity of express companies Soka ago 
gravitated into a single nationwide operation. For the same reason, no new 
full-spectrum express company arose during the subsequent 40 years. Par- 


tially for the same reason, and partially because of the mechancial diffi- 


culty of evidentiary proof that is shared with household goods carriers, when 


bankruptcy terminated REA's full-spectrum express service, no serious 
carrier but Alltrans arose to undertake the enormous obligations and expense 
even of resuming the REA service, much less of starting up a new national 
full-spectrum express service. The situation was aggravated by the fact 
that, in the total absence of express service, some existing ordinary motor 


carriers had been able to seize the opportunity to enjoy, as a temporary, 


last-resort service, the lucrative portions of the traffic foriaerly moving in 
express service, while still failing to provide the needed quality of service 
for the less lucrative portions upon which most users of express service 
depend (see the letters now before the Commission in No. MC- F-13003). 
Only Alitrans Express U.S.A., Inc. was, and is, able and willing to 
undertake the obligations of resuming and preserving REA's full-spectrum 
express service. Ailtrans is able to do so, only because of its fortuitous 
circumstance of having available, at the outset, a built-in source of a nucleus 
of supporting traffic from its freight forwarder subsidiary (Cf. § 418 of the 
Act), with which to resume scheduled express service. It is willing to 
undertake those obligations, and to pay $9.6 million or more for the privi- 
ese: only because Alltrans' management knows, beyond any doubt, that 
there exists an urgent nationwide public need for a strong, well-financed, 
and well-operated full-spectrum express service. As fully explained in its 
applications, that knowledge is solidly based: in part upon contacts with 
thousands of shippers who depended upon REA service; in part upon the 
requests some 2,000 of those shippers have presented to the Commission 
urgently seeking Alltrans' proposed service; in part upon its own manage- 
ment's years of experience in attempting to compete with REA ior traffic 
requiring express service; and in part upon the experience of its affiliates 
in successfully providing full-spectrum express service to meet identical 
public needs in various other countries elsewhere throughout the World, 


To decree, upon mere unsupported assumption, as does the Report, that 


all citizens of the United States are, like citizens of some backward country, 


§ 
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to be deprived of that needed, superior type of service, in the face of 
Alltrans' willingness and ability to provide it, would be to subordinate the 
national public interest in favor of the interests of ordinary motor carriers, 
who, as the Commission has found, time after time, neither can nor will 
provide it. 

The Commission is requested to disavow and reverse both of the 


assumptions assailed in this section. 


¥. 
The Capricious Dismissal Of The "Hub" Application 


The Revort's premediated destruction of full-spectrum express serv- 
ice by dismissal of the "Hub" application and cancellation of the "Hub"! Tem- 
porary Authority was neither warranted nor necessary. It could have been, 3 
and still can be, mooted by simply acting in the public interest by issuing to 
Alltrans temporary approval to prosecute the application and to resume and 
preserve the Se.vice. 

To be git with, the Report’s finding, in 1976, of "failure to prosecute" 
the "Hub"’ applicat ion is sua de factually insupportable, and contrary to every 
legal concept of "failure to prosecute", Instead, the Commission should have 


found: 


(1) That the threshhold, basic essential to a lawful finding 
of ‘failure to prosecute" is an affirmative refusal or failure to 
comply with an order in the proceeding; this is true under the 
Common Law, the Federal Rules, and the Commission's Rules; 


(2) That neither REA, nor the Debtor-in-Possession, nor 
the Trustee ever did any affirmative act of refusal to prosecute, 
or failed to comipiy » ith any order in the ''Hub"” proceeding, 
under either docket number; the Report itself fails to cite any 
such act or order; 


a 


(3) That REA attended the only prehearing conference — 
i.e. in 1970 — at which the Chief Hearing Examiner ruled, with- 
out any objection from REA, that the Commission would issue an 
order assigning the proceeding for hearing some time in May, 
1970, thereby assuming the initiative for processing the application; 


(4) That, as the Report confirms (Sh. 20), the Commission 
never thereafter issued any such order assigning the matter for 
hearing, nor, indeed, any order compelling applicant to do 
anything; 


(5) That, as the Report confirms, the Commission instituted, 
in lieu of such an order, a deliberate, open policy of "forbear- 
ance"' from processing the proceeding, from January 1970 to 
November 19, 1976; 


(6) That the Commission failed to give REA, the Debtor-in- 
Possession, or the Trustee any notice whatsoever, vrior to the 
Report and Order of Novembe: 19, 1976, that the Commission's 
“forbearance” could no longer be relied upon; 


(7) That, further confirming that the Commission had assumed 
the procedural initiative (and thus further inducing continued re- 
liance upon the Commission) the Commission, in January 1976, 
on its own motion, consolidated the obviously "live" "Hub" appli- 
cation with 192 other pending applications, assigned a new docket 
number to it, and extended the corresponding Sub-No,. 2308TA 
temporary authority as required by 5 U.S.C. $558, without any 
assignment for hearing (or even pre-hearing conference), or any 
notice or requirement of any action by applicant; 


(8) That, the Commission never thereafter issued any order 
or notice requiring applicant to take any action to prosecute the 
application; 


(9) That, instead, representatives of the Commission in 
numerous conferences over the period November 1975 through 
June 1976, assured the Trustee that the Commission would facili- 
tate the transfer to a successor; 


(10) That, at least under such circumstances, an applicant 
does not hare an "affirmative duty" to demand a hearing or re- 
quest dismissal, and the Report's finding of such a duty (Sh. 20) 
offends reason, basic considerations of fairness, and the law; 


(11) Contrary to ihe Report's use of the concept, "failure to 
prosecute" is not a device for an agency to impose an ambush 
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penalty for an applicant's continued reliance upon the agency's 
extended failure to act upon an application before it; 


(12) That, contrary to the Report's use of the concept, 
"failure to prosecute” is not a matter of "intention" — especially 
imputed incention —, but requires an affirmative failure or re- 
fusal to comply with an order in the proceeding; 


(13) That, apart from its legal irrelevance, the Report's 
imputation (Sh. 20) of a "failure to prosecute" the "Hub" appli- 
cation from arguments made in 1971 in support of an application 
for alternative authority is factually insupportable. In the first 
place, the Commission itself construed them otherwise, as it 
(a) construed the Sub-No. 2308TA as in effect for 5 years after 
such alleged "failure to prosecute, and (b) consolidated and 
assigned new numbers to the application 4 years after such 
alleged "failure to prosecute". Moreover, the statements of 
intent to abandon the ''Hub" authority were expressly made con- 
tingent upon grant of the irregular-route authority, the latter 
was not granted, but denied; REA continued nationwide operations 
under the Hub" temporary authority for 4 years thereafter, pro- 
viding more service than any other carrier in the nation; 


(14) The whole question of intention to prosecute was rendered 
moot by the specific offer, agreement, and application of Alltrans 
and the Trustee to prosecute the application and preserve the 
service. Such is the very purpose of § 210a(b) and the long-estab- 
lished procedure of "substitution". It should not be used as an 
excuse to destroy a public service. 


The Commission is requested to reconsider and reverse the entire 


2345, Part 181). It is requested to find that no failure of any duty has been 
proved, that the proposed Alltrans substitution renders the question moot, 
and that the ATA Petition in said proceeding should be dismissed. 
VI. 
The Cancellation Of The Sub 2308TA Temporary Authority 
The Report erred in law and fact, as well as in defeating the national 


public interest, in holding and ordering that the Sub-No. 2308TA should be . 


canceled (Sh. 20-23). In addition to what has gone before, the Commission 


should have found: 


(1) The only ground for such cancellation presented in the 
petition (and therefore the only ground within the issues) was 
the requested dismissal of the corresponding permanent appli- 
cation. Since, as shown above, such dismissal itself was 
unwarranted, the request for cancellation should be dismissed. 


(2) The cancellation of the Sub-No. 2308TA temporary 
authority on grounds other than dismissal of the corresponding 
permanent application would violate 5 U.S.C. § 508. 


(3) The Report's findings that the bankruptcy, cessation of 
operations, and liquidation of the vendor precludes fitness or 
ability to prosecute the corresponding application or operate the 
authorities, and therefore warrants their cancellation, is: 

(a) outside the lawful issues; (b) moot, in light of the pending 
Alltrans epplications to prosecute and operate; (c) contrary to 
the lancu2ze of § 210a(b); (a) contrary to a heretofore unbroken 
line of cases granting temporary approval under § 210a(b) to 
operate temporary authorities of liquidated bankrupts, 5/ and 
(e) the Commissi-n's contemporaneous grants of temporary 
approvals under . 210a(b) to operate the rights of the liquidated 
Associated Transport, Inc. 6/ 


The Commission is requested to reconsider and reverse the entire 
discussion and order (Sh. 20-23) pertaining to the Sub-No. 2308TA authority 


and to dismiss the ATA petition with respect thereto. 


(Por,) - Piedmont Petroleum, Inc., No. MC-F-12378 (not printed) order 
of June 11, 1975, C & H Transportation Co., Inc. - Purchase (Portion) - 
Equipment Transfer, Inc., No. MC-F-11093 (not printed) order of — 
March 6,191, 


e.g., No. MC-F-12956, Arkansas -Best Freight System, Inc. - Purchase 


(Portion) - Associated Transport, Inc., Thomas J. Cahill, Trustee in 
Bankruptcy, served October 12, 1976. : ae 


VI. 
The Finding Of Willful Violations 


In implicit recognition of the prohibitions under 5 U.S.C. § 558 


Bates 


against cancellation of the Sub -No. 2308TA authority on the grounds other 


than dismissal of the corresponding permanent authority, the writer of the 
Report renders (Sh. 19, 22) a monstrous finding that this prestigious 
official Trustee in Bankruptcy appointed by, and operating under month- 
by-month authorizations in, orders of the Bankruptcy Court of the United 
States District Court, was engaged in "willful violations"' of the Federal 
Statute. The Commission should have found: 
(1) That no question of “willful violation" was raised in 
any of these private compiaints, and is outside the lawful 
issues; 
(2) That there was no evidence of prior violations, 
(3) That there was no evidence of prior warnings, 


(4) That there was no evidence of cover-up or subterfuge; 


(5) That there was no evidence of deliberate intent to 
violate the Statute; 


(6) That the operations were inherited in tact from the 
Debtor -in-Possession, and were not then even subject to 
complaint; 


(7) That the Rexco Tariff had been permitted to go into 
effect over the same objections as made in these comp!aints; 


(8) That the Commission's field representatives had made 
a complete examination of Rexco records in November, 1979, 
without any indication of unlawfulness; any such indication 
would have resulted in immediate correction, 


(9) That, bozinring in late 1975, the Commission's General 
Counsel and Chief of Enforcement had continuing discourse with 
the Trustee and complete knowledge of the character of the 
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Rexco operations, without ever indicating that they might be 
unlawful; any such indication would have resulted in immediate 
correction; 


(10) That, since the inherited Rexco operations wer. profit- 
able to the Estate, the Trustee in. Bankruptcy was legally required 
to continue them until advised by the Commission that they were 
unlawful or ordered by the Bankru itcy Court to discontinue them, 


(11) That the Commission's General Counsel, in pleadings to 
the Bankruptcy Court, and when asked by the Federal Bankruptcy 
Court whether the operations were lawful, failed to indicate in 
any way that they were unlawful; any such indication would have 
resulted in immediate correction; 


(12) That the Commission itself has consistently refused to 
define "express service'', and instead merely listed a number 
of general, unspecific "indicia of express service", upon which 
to base numerous ad hoc rulings; 


(13) That, each element of the Rexco operations was similar 
to one or more of the Commission's many pronouncements of 
lawful "express service"; 


(14) That the REA rights are geographically the largest and 
most complex route -system in existence; even the Commission 
was unable to supply a complete and accurate list of them, 
much less a complete or accurate map of them; 


(15) That the deviations from authorized routes (c. g. parallel 
highways, service to 5 villages, etc.) were microscopically 
“de minimis"; 


(16) That, when the Commission, in this Report, issued its 
very first intimation that the Rexco operations might not be 
within the Commission's construction of "express Service", 
the Trustee immediately ceased all operation; 


'(17) That, the ruling violates not only judicial precedent, but 
every past decision of this Commission that we have been able 
to find as to what constitutes "willful" violation; 


(18) That to find "willful violation” here would be an "ambush" 
finding, and ‘> use it as a basis for penalizing the creditors of 
REA, by Cestroying carrier propertics worth $9.6 million or 
more wouid be legally, equitably and factually insupportable; 
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(19) That the finding constituted unnecessary over-reaching. 

The Commission has consistently held that fitness of a vendor is 

not an issue in a § 5 proceeding, much less a § 210a(b) pro- 

ceeding. Even if the Bankruptcy Court's Trustee were "uniit” 

on its face a preposterous assumption! -- the § 210a(b) operation 

would terminate his operation of sie rights, rendering the whole 

objection moot. 

The Commission is requested to reconsider, set aside and reverse 
the findings of “willful violation", "unfitness", lack of "color of right", etc. 
and all Similar characterizations. 

WHEREFORE, petitioner ALLTRANS EXPRESS U.S.A., INC. re- 
spectfully prays the Commission (a) to reconsider, vacate and reverse the 


Report and Order insofar as they pertain to the application in No. MC -66562 


(Sub-No. 2345, Part 181) and the temporary authori.y in No. MC -66562 


(Sub-No. 2308TA), (b) to dismiss the petitions in said proceedings, and 


(c) take such further action as would enable petitioner to resume REA'S 


bona fide nationwide full-spectrum express service at the earliest possible 


date. 


Respectfully submitted, 


sack R. Turney, Jr. 
Robert R. Redmon 
J. William Cain, Jr. 
Attorneys for 
Ailtrans Express U.S, A., Inc 


Of Counsel: 


JACK BR. TURNEY, JR., P.C, 
2001 Massachusetts Avenue, N. W. 
Washington, D.C. 20036 


Due Date: December 20, 1976 
Dated: December 20, 1976 
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Attorneys for 
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Before the 


INTERSTATE COMMERCE COMMISSION 


Washington, DC 20423 


No. MC-C-8867 
BRADA MILLER FREIGHT SYL TEM, INC. v. REXCO, -INC. and 
REA EXPRESS, INC. 


No. MC-C-8864 
SCHNEIDER TRANSPORT, INC. v. REA EXPRESS, INC. 


No. MC-C-8867 
AMERICAN TRUCKING ASSOCIATIONS, INC. v. REA EXPRESS, INC. 


No. MC-C-8874 
ASSOCIATED TRUCK LINES, INC. ET AL. v. REA EXPRESS, INC. 


No. MC-66562 (Sub-No. 2345) (Part No. 181) 
REA EXPRESS, INC. - PETITION OF AMERICAN TRUCKING ASSOCIATIONS, 
INC. FOR DISMISSAL OF APPLICATION 


No. MC-66562 (Sub-No. 2308 TA) 
REA EXPRESS, INC. - PETITION OF AMERICAN TRUCKING ASSOCIATIONS, 
INC. FOR CANCELLATION OF TEMPORARY AUTHORITY 


JOINT REPLY TO PETITIONS OF 
BROTHERHOOD OF RAILWAY AND AIRLINE CLERKS 
FILED DECEMBER 7, 1976 


COME NOW Brada Miller Freight System, Inc. (hereinafter 


"Brada Miller"), George Transfer & Rigging Co. (hercinafter 
"George Transfer") and Kaplan Trucking Company (hereinafter 
“Kaplan") and file this Joint Reply in opposition to the 
various petitions* filed December 6, 1976, by the Brotherhood 


of Railway and Airline Clerks (hereinafter "BRAC"), whereby 


* Footnote on page 2 
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BRAC seeks to intervene and to request reconsideration and/or 
rehearing os farther hearing and modification of the effective 
date of the Commission Order served November 19, 1976. 

Briefly stated, it is Complainants' position that BRAC's 
pleadings fail to satisfy the requirements of Rule 76 of the 
Commission's General Rules of Practice governing intervention 
and the requirements of Rule 101(d) governing the filing of 
petitions seeking reconsideration and/or rehearing. Lastly, 
Complainants contend that BRAC has shown no sufficient cause 
for the modification of the effective date of the Commission 
Order. In the event that the Commission permits BRAC's 


untimely intervention, the Complainants alternatively plead 


that the relief sought by BRAC should be denied in its entirety. 
In support thereof, Complainants respectfully state as 


follows: 


i 


THE COMMISSION SHOULD SUMMARILY DENY 
BOTH THE PETITION OF BRAC FOR LEAVE 
TO INTERVENE AND THE MOTION OF BRAC 
FOR LEAVE TO FILE PEEITION TO INTER- 
VENE 


Rule 72 of the Commission's General Rules of Practice 


requires that BRAC's petition seeking leave to intervene be 


* Motion of Brotherhood of Railway and Airline Clerks for 
Leave to File Petition to Intervene, Petition of Brother- 
hood of Railway and Airline Clerks for Modification of 
Effective Date of Commission Order, Petition of Brotherhood 
of Railway and Airline Clerks for Leave to Intervene, and 
Petition of Brotherhood of Railway and Airline Clerks for 
Reconsideration and/or Rehearing or Further Hearing 


. 
SEI RO OER ORONO or AER ORONO. 0: AMR RL aaa ae: ee 8 ANTIREe.ea  o MNE C UNRE SH es aia 
2 ec a ns aarmanomweasersunnen 


TE ee 


ot 


denied. As stated at paragraph (b), a petition for leave to 
intervene should not be filed after the proceeding is called 
for hearing "except for good cause shown." And, where inter- 


vention would cause a broadening of the issues, paragraph (c) 


requires the petition "be filed in season to permit service 


upon and answer by the parties in advance of the hearing." 
BRAC's pleadings fail on both grounds. 

BRAC in its pleadings has wholly failed to sicw 
good cause to justify its untimely intervention. The various 
pleadings which led to the initiation of the above-entitled 
proceedings, including the ATA petition seeking revocation 
of REA's hub temporary authority and dismissal of the 
corresponding permanent applications, have been widely 
publicized in the trade journals, such as Traffic World, 
in the past year. Furthermore, they were a matter of public 
record and could have been viewed at the Commission at any 
time during the interval of nine months between their filing 
and the commencement of oral hearing. BRAC's simple failure 
timely to intervene in one of the most widely publicized 
recent Commission proceedings does not constitute compliance 
with Rila 72. 

BRAC's intervention at this stage, contrary to the 
assertion at page 2 of its petition, will unduly broaden the 
issues before this Commission. BRAC's pleadings on their 
face reflect the obvious fact that they seek to introduce a 


new issue concernina alleged employee benefits long after the 
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hearing record is closed. Repeated factual representations 

are made which are not of record and therefore cannot be accepted 
as a basis for action by the Commission. Complainants further 
respectfully submit that the issue now raised is relevant 


and immaterial to the legal issues of whether the lub temporary 


authority should be revoked and the corresponding permanent 


application be dismissed. 

BRAC's stated reason for desiring to intervene is 
its alleged concern, see BRAC Motion, p. 2, that the Commission 
may revoke REA's certificates of public convenience and neces- 
sity which it asserts, BRAC Petition, p. 2, “represent the 
principal asset of the bankrupt estate." It is further claimed, 
BRAC Motion, p. 1, that “BRAC has a substantial interest in 
these proceedings, especially since this Commission has ruled 
that the principal assets of the estate should be revoked." 
This ctateient greatly distorts the Commission's finding 
herein. As the Commission's Report and Order will verify, 
the Commission revoked only the "hub" temporary authority 
upon finding that REA for over eight years had failed to 
prosecute the corresponding permanent application and had 
in effect repudiated that authority. In addition, the 
Commission found that REA has absolutely no operational 
capability to perform any express service and that REA is 
not fit to conduct proper and safe operations. These findings 
clearly substantiate the Commission's actions in revoking 


the REA hub authority. Hence, the facts which BRAC now 


Sm 


seeks to introduce regarding the alleged adverse effect that 
the Commission's action ir upholding the law will have on 
REA's former employees, are simply irrelevant and immaterial 


to the issues in these proceedings. There is absolutely 


nothing in the Interstate Commerce Act or the National 


Transportation Policy to suggest that the Commission must 
consider the interests of employees before revoking eight- 
year-old temporary authority. BRAC, which is trying to read 
the provisions of Section 5 into “he instant case, is simply 
misinterpreting the Commission's statutory mandate. 

Since BRAC cannot justify its failure timely to 
intervene and since the evidence it desires to introduce is 
new, broadens the issues heretofore tried and is wholly 
extraneous to any legal issue before the Commission, BRAC 
should not be permitted to intervene at this late hour. In 
any case, as will be further demonstrated, its petition 
seeking reconsideration and/or rehearing or further hearing 
sets forth no facts or arguments which are sufficient to warrant 
a conclusion different than that previous reached by the 


Commission. 


ii. 
THE PETITION OF BRAC SEEKING RECONSIDERATION 
AND/OR REHEARING OR FURTHER HEARING IS WITH- 
OUT MERIT ' 


Initially, Complainants respectfully submit that 


the BRAC petition fails to satisfy the requirements of 


er 


Rule 101(d) which govern the filing of petitions seeking 
reconsideration in that no attempt has been made to specify 
with any particularity the matters claimed to have been 
decided erroneously. Nor has BRAC satisfied Rule 101(b), 


which requires the evidence to be adduced at rehearing 


or upon reopening must be stated briefiy and must not appear 


to be cumulative. Also, an explanation must be given why 
such evidence was not previously adduced. As a review of 
the entire set of BRAC pleadings will show, the above rules 
have peen totally ignored. Therefore, the BRAC petitions 
must be deni.” for failure to meet the threshold requirements 
of the Commission's rules. 

Should the Commission decide to consider BRAC's 
petitions, Complainants submit that they are without merit. 
In the first place, BRAC bases its petition for reconsideration 
on the unwarranted assumption that the Commission's decision 
"by revoking all of the authority of REA Express anc dismissing 
its pending applications, destroys the opportunity for success- 
ful emergence of the REA express service from the bankruptcy 
proceedings."* This contention, which openly misinterprets 
the Commission's decision by claiming a revocation of "all 
of REA's authority,” also erroneously assumes that the only 
way a nationwide express service can be instituted is 
through REA's hub authority which REA itself repudiated. 


However, this contention was squarely rejected by the 


* BRAC's Petition for Reconsideration, p. 3. 
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Commission when it correctly recognized at page 22: of its 
Report and Order that Sections 210a(a) and 207 provide a way 
by which a nationwide general express service can be instituted. 


There is, of course, nothing to prevent Alltrans from filing 


such applications and proving that the public convenience 


and necessity require such a service. 

Nor is there any factual basis, even outside of 
the record before the Commission, for the ipse divit claim 
at page 2 of BRAC's petition seeking reconsideration that the 
bankruptcy proceedings "look toward the reorganization and 
continued operation of an express service employing substan- 
tial numbers of REA Express employees.“ REA's voluntary 
embargo of express shipments and the subsequent liquidation 
Of All of REA'S assets, including its terminals, furnishings and 
equipment, should make it evident to everyone except BRAC that 
REA's trustee has been liquidating, not reconstituting, its 
express service. Similarly, there is) io basis for the sug> 
gestion that Alltrans' takeover would automatically result 
in the rehiring of substantial numbers of former REA employees. 
As the contract between REA and Alltrans shows, Hew) aoe any 
former REA employees will be hired by Alltrans. As paragraph 

of the contract states, ". . . neither Alltrans, its 

affiliates, nor the the operating authorities shall be 
subjected to any existing employment agreement or relationship 
of REA and/or TRUSTEE with any employee organization . " 
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Paragraph 6.6 also orovides that Alltrans during the first two 


“i 


years shall "give qualified former employees of REA who were 
actively employed full time by REA as of November 6, 1975, 
preference for employment... to the extent permitted under 


existing labor contracts of Alltrans and its affiliates." 


Alltrans' present employees are represented by the International 


Brotherhood of Teamsters. Thus, even if Alltrans were to 
take over the authority, it has no obligation to BRAC to 
rehire any employees, much less the figure of 15,000* which 
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BRAC claims are being affected. 

Another erroneous assumption that BRAC advances 
is that the former REA employees have little chance of 
employment elsewhere where they can use their expertise. 
While it is recognized that this type of argument may be 
entitled to a certain amount of weight in rail merger cases 
where locomotive engineers with no other experience are 
forced into unemployment, the : ive and dock- 
hands represented by BRAC are not faced with the same problem. 
These employees have skills which can readily be put to use 
by other trucking companies. It should be observed in this 
respect that BRAC has failed to mention how many, if any, of 
the former REA employees are still unemployed. Thus, its 
petitions fail to demonstrate with any precision a real interest 


in this proceeding. 


* Complainants ask the Commission to note that nowhere does 


BRAC set forth the actual number of employees that it repre- 
sents that were employed full-time as of November 6, 1976. 
It is suggested that the actual number was far less than the 


“approximately 12,000" allegedly employed as of February 18, 
19 154 


== 


As has already been discussed,* the Commission's 
decision to revoke the hub temporary authority and dismiss 
the corresponding permanent application rests on far more than 
the "technical" ground advanced by BRAC at pp. 3-4 of its 
petition seeking reconsideration. The Commission's decision 
is overwhelmingly supose by the evidence of record, the 
Commission's own rules and regulations concerning the processing 
of temporary authority applications, the Interstate Commerce 


Act and the National Transportation Policy. 


iis 
THE COMMISSION SHOULD NOT 


EFFECTIVE DATE - ITS ‘ORDER 
NOVEMBER 19, 1976 


By its petition BRAC seeks modification of the 
effective date of the Commission Order until after the final 
resolution of the REA bankruptcy proceeding or in the alterna- 
tive until after the time has run for appeal following the 


filing of petitions seeking reconsideration herein.** It is 


Complainants' position that BRAC lacks the interest necessary 


* See supra, p. 4. 


** Although it is not spelled out, BRI oarently is only 


interested in that part of the Commi Report and Order 
revoking the hub system temporary au tty and, ot “the 
Complaint proceeding. Complainants ss that even though 

the Rexco operations have been embargoed, the embargo notice 
specifically provides that if the Commission stays the 

effective date of its Order that Rexco ‘may renew its operations. 
Complainants, therefore, request the Commission not to stay 

the effective date of either aspect of its Report and Order. 
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to sustain a request for such relief. Staying that portion 

of the Commission Order revoking the hub temporary authority 
and dismissing the corresponding permanent application will 
not aid BRAC or the former REA employees it purports to repre- 


sent, because it will not result in the reinstitution of REA's 


express service and thereby the reemployment of the former 


REA employees. The only effect of staying its Order would be 
to reinstate indefinitely the unprosecuted permanent authority 
application. Since REA voluntarily ceased operations and 
liquidated its motor carrier equipment and facilities, it is 

in no position to recommence such express operations. The only 
actual operation which could be recommenced following grant 

of the stay requested by BRAC would be those of Rexco. Such 
operations were conducted not by former REA employees but by 


owner-operators, not members of BRAC. 
CONCLUSION 


For all the above-stated reasons, Complainants 
request the Commission deny the relief reques ted by BRAC 


its various petitions. 
Respectfully submitted, 
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Preliminary Statement 
REA and Alltrans, while primarily addressing their petitions to the 
correctness of the Commission's findings regarding the willfulness of 


the violations committed by REA's Rexco division, the dismissal of the 


"hub" permanent authority application (No. MC-G6562 (Sub-No. 2345) (Part 


181)), and the dismissal/revocation of the "hub" temporary authority 
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(No. MC-66562 (Sub-No. 2308TA)), also seek to raise issues which range 
from the propriety of the Commission's disposition of the complaint 
case to the post-decision good faith 


ulawful/illegal 


mission's order requiring i Rather than treat these issues as 


interrelated to the evidentiary fin Commission, we will 


treat them separately in order to show tha arguments presented are, 
in large part, wholly contrary to estab. uw, and are more in the 
nature of caviling rather than substantive argument, 
of any merit. 
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{fa 


Procedural "Ambush" Laid By Alltran 
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Early in this proceeding, it became obvious that REA end Alltrans 
were attempting to lay a procedural “ambush" for the Commission. Through- 
out the entirety of the consolidated complaint proceeding, 
to avoid having its operation scrutinized by the Com 


seeking to avoid answering rather pointed and proper 


-3 
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tories, and in seeking to avoid a hearing on the merits of the complaints 
3 o = 
and petitions. Little comment need be made that the hearing 
proceeding consumed almost four weeks. As the record clearly 
the majority of this time was utilized for cross-examination involving 
J 
questions, the least of which involved an inquiry as to whether an ele- 


phant could fit through a freight car door. (TR 1390). These tactics 


were not without a purpose, for simultaneously Alltrans 
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file a massive purchase application whereby it would attempt 
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the issues raised in the consolidated complaint case. Once filed, the 


and 


pease) 


application would have the effect of whipsawing the C mmission back 
forth procedurally between the separate complaint and purchase preceed- 
ings with the apparent hope that the Commission would either make a 
grave procedural error, or allow Alltrans to.start operations in 1 


of the hysteria Alltrans and REA were attempting to generate. 
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The Commission wisely did not become so entrapped but, rather, 
pursuant i the Interstate Commerce Act ( 
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resolut 


rant 


he Commission's acti 


@s an unlawful m 
mission's 


BEG ee Ws 


as amended, 
ed. ), empowers the 


such as the sc 
tions should | 
cessively, 

intervene in 
similar quesi 


a 


o 
tAarakt: O MO 


v. United Sta 

53 §.Ct. 350, 
to make ad hoc 
Citic instances, 
Comm'n. Vv. Fouts, 


en | 
ooQowWPh 


f+ 


4. 


It should be noted that the 
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presented to avoid the procedural chaos that REA 
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U.S. 532 (1970). 
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tion, according to the Trustee's interpretation of relevant Commission 
cases. The Bankruptey Court's refusal to vacate its Sack granting the 
Trustee permission to operate Rexco can only be considered as showing 
deference to the expertise of the Commission in resolving these matters, 
and nothing more. To even intimate such an inference only makes inter- 


esting reading on appeal. 


The Trustee's act of shutt ing down the Rexco 


the effective date of the Commission's Order 


Rather than characterize this act as 
characterize it for exactly what it is; * nas 
the highly visible Rexco operations wer 

were best abandoned. 

the Commission 


evidentiary fa 
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to make a good faith gesture, we would offer the suggestion that 
all the ill-gotten revenue Rex ision to the legitin 


carriers which suffered th lawt diversion 
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1Q See discussion, infra. 
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ion, is charged with a duty and a responsibility to conduct that opera- 


tion in a lawful manner in conformity with the Commission's laws, rules, 


and regulations. Attempts to offer mitigating facts should be critically 


viewed in light of the massive established facts of record that show REA's 


contemptuous indifference to 1 


IV 


The Record Fully Supports The 
Commission's Finding Of Willful Violations 
the Commission's finding of "willful" violations, 
would have the Commission view the term "willful" as bstract word of 
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the willfulness findi In ¢ j lake 
statement that 
violations as willful. (REA Pet. 18). 


Willfulness is a question of fact. Direct proof of a specifi 
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fulness ". ay | inferrec om act nd circumstances 
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we urge the Commission to reaffirm its finding that the operations con- 
ducted by REA, through its Rexco division, ". . . have been in the nature 
Of willful vicletions . .. ." (Report at 19.) 
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REA, quoting the Commission's finding, states that, "the Commission 


. 
. 
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First, REA's quote from the prehearing transcript (REA Pet. 20) that 
the Commission would set the application for hearing in May of 1970 
attempts to give the impression that REA was anxiously waiting to move 
forward with its case. This, of course, ignores the fact that the appli- 
cation had previously been set for hearing on the very day the 
ing conference was held. Furthermore, as the record of that cunference 


shows, REA was not ready to move forward, and could give no excuse for 


its hesitation. (For a more complete discussion, see Complainants' Post- 


Hearing Brief 67-73 incorporated herein b 
uv 


sat back and did absolutely nothing until 
hub authority. 
For. REA to now assert that it did not move forwar 


uU st 


waiting on the Commission to set the application for 

We would think that REA, in light of all the touting 

ing the hub authority, would have, within a reasonable 

1970, made an inquiry about the proposed } i As the Commissio 
correctly stated, ". . .[Rule 247(f)] place 

applicant . .. ." (Report at 20.) 


sion in 1971, repudiated the hub authorit 
Ly 


authority,which was denied. 
Second, REA's statement that the Commission falsely 


had repudiated the hub system in 19 
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ity in 1971, ". . . might be considered as a ‘repudiation’ of the 'Hub' 


concept." (REA Pet. at 23.) 
ig 
Third, after REA was denied permission to try another approach, it 
continued to do absolutely nothing regarding the prosecution of the hub 
application. It knew it had the Commission in an extremely tenuous 
position. The Commission could not, under the circumstances, demand that 


REA immediately move forward with the prosecution of the hub application 


because to do so would possibly contribute to REA's demise. No such rea- 


sons now exist. REA's demise is now an established fact. The singular 


reason why REA now defends the workabilit 
ing prior repudiation, is 
article of commerce. 
Fourth, REA's statement that it 
authority because the Commission would 
authority defies all reason. (REA Pet. 
authority is not intended to be a substitute for per 
REA was under a duty to eithe 
Instead, 
but the entire 
the Commi 
viously referring to the ETA case, supra), REA once again confuses its 
own obligations with those of the Commission. The Commission is not 
under a duty to give REA whatever it de uE he yas a a. 2 
different authority, REA, like any other applicant, ne 
have come forward with adequate proof of a need for such service. 


the Commission so appropriate 
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no longer accede to whatever overational scheme REA's management decides 


to be in its ow particular interest." 117 M.C.C. at 88 (emphasis added). 


Fifth, we will admit that REA's express service has been subjected 
to an evolutionary change. Apart from this, if REA, b 
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porary authority and, yet, no proof of need for the service has ever 
been shown. Third, the "evidence" in the Alltrans application ha 
relationship whatsoever to the Commission's findings 


abuse of the Commission's Rules of Practice. Moreover, adequate means 


are provided under Section 210a(a) of the Act, 49 U.S.c.A. §31 ), by 


which Alltrans can secure express authority after the reoul showing 
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of public need. Nevertheless, we certainly cannot see how the Alltrans 
proposal can be a vehicle for making moot the illegal acts and omissions 
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Thus, the Commission properly dismissed the hub permanent authority 


application for want of prosecution and violation of the Commission's 


athe KD LD 


Rules of Practice; correctly determined that REA had repudiated the 
authority as being operationally unworkable; and correctly made subsidiary 
findings that REA, as a bankrupt and liquidated carrier, could not prose- 


cute its permanent application. 
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Temporary Authority For 
sponding Permanent rego 
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For Revocation On tidependent 


As stated above, the Commission ¢t 
authority application. Accordingly, 
hub temporary authority, the existence of which 
tinuation of the permanent authority applica 
In addition, the Commission properly found 
revocation of the temporary authority independent of the Commission's 


dismissal of 
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that the Commission's independent revocati 


ority was erroneous. (REA Pet. 32.) 


not, at any time, attack the specific factual findings of the Commission, 


indings which were based upon uncontroverted evidence. Nor does REA 


SY oe 
remotely argue that the Commission gave 7 a: sight to the numerous 
and serious illegal activities of REA Thus, standing 
entire argument amounts to little more than a plea for 


the facts that the operation was conducted by a Trustee i ankruptcy, 
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that the Trustee needs the temporary authority to continue as & valuable 
article of commerce. 
However, no support can be found under any doctri 
created or otherwise, that a Trustee, can, with impunity, dis 
limitations of the statutes which govern the license under which he is 
operating. Indeed, comm 
such a premise. See, In Re Bay Ridge Inr 
REA then argues that the Commi 
no operational capabili e mm express service 
rary authority. As justification for this position, 
Commission totally ignore 
such a capability. 
Initially, it h 
mate express operations. Ail © ipment, 1 in ) ther physical 


assets have been liquidate traditional REA employee 


pasar. 


released. Thu ta i apparent admission 


have any operational capability to conduct express service, 


REA itself lacks. No such obscuring of th 

mission should be 

mission correctly 

attempted to spring. Moreover, the Commission proper 


observation and 


Nation's responsive carri 
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The needs of the public for express service are matters within the 
expertise and informed judgment of the Commission. The i ts of the 
public, and the Commission's mandated concern for th 
motor carrier system should always transcend the 


any single party. For the Commission to give any 


trans' proposal in this proceeding would be gros 


ants, and would serve only to obfuscate the proper issues beyond r 


nition. 
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temporary, it shevle wat be heard to complain when the Commission takes 
appropriate remedial action. ‘he action taken by the Commission was 
wholly necessary to curtail the abuses which seemingly surrounded the 
hub temporary authority. Ne suthority, let alone temporary authority, 
should be continued in existence when the holding carrier manifests 
Little regard for its limitations. Moreover, the 
is not protected by the "notice" 
Administrative Procedure Act. (5 U 
inc. v. Civil Aeronautics Board, 
366 U.S. 965 (1961). No denial 
ee 

Commission's action in revoking 

permits or licenses may be revoked without other chance’ and 
regardless of whether the j oa whether the public health, 
interest, or safety 
recently a 
those conducted unger t 
upon a jaundiced eye. 

CONCLUSION 
Reduced to their main thrust, the petitions of REA and Alltrans 

amount to little more than a plea for the Commission to forgive and forget 
the blatantly unlawful operations of REA. The virtual entirety of the 
Alltrans petition merely puts forth reasons why Alltrans "full spectrum" 
ig Attorn Ge Manus Administrati 
bad in : i i 
that Section 


cedure Act 
temporary 2 
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theory of express service is the only salvation for the Nation's 
We maintain that the Alltrans proposal has nothing whatsoever to 
the illegal operations of REA, and, accordingly 
given only cursory consideration. 
What is important here is the massive uncontroverted evidence of 
record which shows conclusively that REA, through its 
engaged in illegal operations, the likes of which have never been seen. 
That evidence totally supports the Commission's conclusion 
ences in willful disregard of the Commission's laws 
lations. Likewise, the nature 
fully support the Commission's 
rary authority. These fir 
record, nor can they be treated or even viewe 
nature. 
The Commission also 
and repudiated permanent authority ap 
temporary authority. That applica 
docket for over eight years while REA conducted o 
rary authority. Notwithstanding REA's 
there is no excuse that can aid REA in failing to comply wit 


requirements of the Commission's Rules of Practice. Even today, REA is 


unwilling to accept the fact that it does have a responsibility to prose- 


On oe oe 


nat 


cute its applications. Instes it advances spurious arguments that the 


Commission, rather than REA, is somehow responsible f ! ck of timely 
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prosecution. REA apparently only sees its responsibility as being able 
to deliver a valuable article of commerce to Alltrans, and, in this vein, 


requests the ability to prove the fitness of Alltrans to prosecute the 


net, 


stale application. We would hope that the Commission would pay little 
heed to these extraneous issues, and not have its attention diverted 
from the clear and established facts of record. 


Wherefor, we respectfully request that on any reconsideration of 


this proceeding, the Commission specifically reaffirm each and every 


one of its prior findings, and specifically 
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This memorandum is submitted by the Trustee in 
opposition to the motion of two motor carrier competitors to 
vacate this court's order of December 8, 1975 extending the 
authority of the Trustee to operate the business of the 
REXCQ Division of the bankrupt. 

FACTS 
. REA Express, Inc. (REA) 
tion, been in operation for more the 


precede those of the Interstate C 


. 


predecessor companies, including American Railway Express 


Company po others, had engaged in the transportation of 
both small ackage ‘and full wagon loads of freight throughout 


various poin's in the United States a to 1887. 


the early 1900's REA beceme wholly owned oe 

operated under an agreement to which most oT 
ee eeu e eekeaes were ee The agreement provided 
‘in essence chat REA was the exclusive agent ee partici- 


paving vajleoads for the conduct of their express business 


and that it chould be, in essence, a non-profit organization. . 


times changed so did REA change and it - Ss 
allowed by “:s railroad agreement to select any transporta-- 
nt tality, including motor wena: nuk 
others for the movement of the traffic it handled. 
explanation of the various methods and authorities 
utilized By REA in connection with its operation, reference 
ais made to “A Express, Inc.'s Application For Emergency 
Temporary : chority 117 Mcc 80 (1971). seis also be 
noted thet subsequent to 1969, REA was acquir 
ment which .serated it from then through its Chap 
ceedings witch commenced on February 15, 1975 to and including 
the date on which it was adjudicated. It is well known the 


REA under the 1969 management was under ca 


be <> 
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spite ‘of this handicap and others, it continued to maintain 


ee ae tendered to it. 


In early 1975 REA applied i and filed its REXCO_ 
tariff, a mileage ‘spmmadhey tariff. In spite of substantial | 
opposition from the motor carrier indust ry, it became ae 
approved tariff “duly ‘filed with the Interstate Commerce 


Commission ‘and approved by it as an effective ta 


FLEE on or 
about’ July 15, 1975. 


Shortly thereafter, and with no wor rki 


‘the -REXCO Division ‘of REA under its approved ane commenced 
operations on or about ae 15, 1975 and engaged in the 
movement of full trailer load lots of freight from point to 
peter throughout the United States. Incorporated ease by 

; reference is this court’ s order of November 17, 1975 and the 
application annexed thereto lah. gives detail | as to the 
‘manner of the operation of the REXCO ee iota, the history 

of the tariff and the profitability of the division. Refex- 
ence, is aiso made to the order here in igeue £ Dece mber 8 


1975 which also continues the operation 


REXCO Division, 


which order is incorporated herein by referen 


Except during the time irom Deceml to and includ- 


ing December 16, 1975 when, 


. 
. 


the Interstate Commerce Commission restraining REA temporarily 


from transporting property because of an alleged lack of statu- 
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tory cargo, automobile and liability insurance, the REXCO Divi- | 
sion has been operated —? sia and has been the oe Spinel 


able ‘division of REA. 


For this reason and also because o 

obligation aiid desire to maximize all assets of the bankrupt's 
estate including REA's ICC operating authorities, the Trustee 
has deemed it to be in the interests of the creditors and ee 
‘Ge, general eile to continue to operate the REXCO Divis*.on 
oak ehiiaes REA's operating authorities to the extent possible 
to protect those operating ri tghts from one in value eos 
disuse until such tine ee the “possess is able to sell those 


cy 


operating rights and, possibly, the REXCO Division. 

While zt is true that REXCO's authority to operate 
is, presently under attack before the Interstate Commerce 
Commission, watil such time as the Interstate Commerce Com- 
mission determines, if it ever does, the REXCO Divi 
is not operating under la wful authorl 
it is a legal: operation under the REXC 
tariff and REA's operating 
of his discretion and this 
were both based upon scoun judgment consistent with 


216 of the Bankruptcy Rue 


© 


While this court has jurisdiction over all 
assets of the bankrupt's estate, in the 
exercise of its discretion, it should defer 
to the Interstate Commerce Commission for a 
determination of the Legality of the Opera 
tion of the REXCO Division of REA 


. 
¢ 


' The Interstate Commerce Commission, by its Deputy as 
General Counsel, has submitted a statement to this Court 
dated December 15, 1975, advising that the Commission has 


received several formal complaints challenging the authority 
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ory 


of the REXCO Division: to conduct truckload operations.* The 


Commission has unequivocally stated that it will decide the 


issues raised in these complaints. The issues are identical 


to those raised in the instant motion. 


‘Division is illegal since it does not provide “express service”. 
The argument in support of this contention is based in large 


measure on the theory that the REXCO Division does not satisfy ~ 


the "requirements" for “express semvice” a6 868 fonts Fe 


Trans ortation Activities of Arrowhead Freight Lines, 63 M.G.C. 


573 (1955), and ther j ereting 


in violation of the 


terms of the Certificates of Public Convenience and Necessity 
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aur 


” C-: i 
Freight System, : 

B862 (riled Novemi 

vy. REA Express, Inc 
1975). Adertionally, 
filed a Petition Seeking 
application (iC-G000% 
and for cancellation 
(MC-66562 (Sub-No. 
REXCO’s Commodity 
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ce fyvants contend that the operation of the REXCO 
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It is apparent that movants have raised issues 


uniquely suitable for determination by a regulatory agency . 


having the expertise essential to the initial determination 
of such issues. ‘Here the iia si primarily one of fact. and 
of discretion in technical natters viii sata an acquaintance 


with the intricacies of traneuortetion: Great ee ae dea 


v. Merchants Elevator Co.,5 299 eS: 285 ssciaiadili A ‘transporta- 


“tion problem of gueek sia aati is involved wadek requires the 
“exercise, of the Comuiesiion’ s primary jurisdict ion.. Armour & 
Co. v. Alton R. Co., 312 U.S. 195 (1941). ae 

an Thompson 7. M ; : 328 U.S. 134 


988 ne. goprems. oo sion first Ste cines 


mn agreement concerning 
eiciewe ne prior to judicial consideration of the matter 
because: 


"These matters involve not only the 
of the two parties to the eS 
ment but phases of 
well.” 323 U.S. at i43. See 

* Hoboken Rk. Co., 228 U.S. 123 (1946). 


Most certainly the public interest is involve 


Situation. 


regulatory 


AGE.” 


the Court — avail itself ‘of * cw She enlighten- 


. 


‘ment. which may be had from a consideration nf the relevant 


eee: 


. economic and other ceiiede which the adninistrative agency 
“ charged with regulation of son transaction here involved - 
peculiarly. we alL equipped to rarshal and initially evaluate.” 
oageren Deena r & Mo Uneaus Co-, Ine. v. River Terminals 
corp. 360 U.S. 411, 420 (1959). Sas 
The princi iple enunciated “by the Supreme cous in 
Far East Conference v. United Skates, 342 U.S» STO, 573-575 


(1952) is applicable here: 
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" .. in cases raising issues 
fact not within the conventio: 
periences of juages er cases requ 
the exercise of aes wads 
tion, agencies created 
regulating the subject 
be passed over. THis 2s 
the facts after they have 
by specialized iq ten 
‘premise for legal con 
judicially defined. 
sistency in the seu 
entrusted to a part 
secured, and the Lin 
review by the judici 
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ascertaining and : 

stances underlyin 
that are better ¢ 
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Division is prope 
formance with authority issued Sy % Commissicn 
subject to initial reculatory body 


is most familiar with 


posed raise 


a particular industry and of a a mark etplace and 
’ should be dealt with in the first instance by ‘those a 
ly familiar with ‘such matters. Ricci v. Chicago Merean 
Exchan anger 409 U. Ss. 289, 305 aetdesie si ereine mace motion 
should be denied. ee : a3, | Aa , 
Ir. 
The Operations of. the REXCO névaxton 


Are Not Illegal Unless and Until The 
Commision Declares Then To..Be So 


- Should this Court decide that primary jurisdiction | 
to resolve the issues raised si the instant motion does — 


lie with eves, ete, it is REA's position that the 


“motion should be denied on substantive grounds. 


REA. is a com mon carrier which, prior to the ad 
cation of bank zuptey, 

The REACO sievezan of REA provides a er or 
trailer-load service and was providing the same prdee to the 
adjudication of sucuels aca | 

The REXCO Divisson. has 
L975, the date on which its tar 
1.C.C. 153) became effective. 

May 13, 1975 and was protested. How : 25 Sets 


not to suspend the protested 


Wo. 63240 (July 14, 1975). 
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. 


“Phe Commission was advised in “Suspen sion Board 


_ Case No. 63240 that the REXCO- Division wa operate inde- _ 
“pendently of REA (Affidavit of Donalc.} 1.. Williams, June 30, 


1975, p. a... 


Movants" argument tha 


Division is illegal since REA is no Lise ger a ciati "express’ 


service" assumes a definition of "express service” tiie does 


4 


“not exist. 


a“ 


alae Veet aa, the express business has had as its 


In the: past 


of capital nor has it involved 


pany's own equipment. 


13 I.c.C. 475 (1908). 
it “.«<« has kept 


tions.” Railwa ay Express Agency 


$3 M.€.¢. B61, 263 (2939) - 


(1se7). af 


applicable it is that at is: 


*... a common carrier of property, 
but one of a special type Essentially 
it is a carrier which assumes responsi- 
bility for carriage having certain 
characteristics, and in the discharge or 
this function it very largely utili -Zes 
services of other common carriers." 

- Way Express Agency, iInc., Determination 
Status, 21 M.C.C. L6L, S9i-1L92.., 


h es 


be ch 


- The operations of the REXCO Division surely conform to 

this definition. | , | : | 
Commissioner Tucker: in his concurring opinion in 

Freight, All Kinds, SicCulin “Container “Che 1.S.A 333 

T.c.c. 468 (1964), 

of Arrowhead Sraiens Lines, 

the fact that there is no statutory definici 

service. Id. at 489. i? 
The Commission in 


tainer Charges —.U.S.A., supra, 


cb 


"Jt is true thet 
_tions have changed ove 
permit ordinary freighi 
their operations to th 
now in a position to £ 
stantially equivalent 
Thus the distinction 
of serviceshas been blu 
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. The Commission’ has also Fess Phe REA has 
historically handled shipments in ex cess of 500 pounds, in- 


cluding Barione shipments+ Id. at 481; see also Increased 


“Express Rates and Charges, 1957, 304 Deus 699 (1952) . 
OF even greater ES ee the fact that not a 


o£ REA'S certificates are restricted. As noted by the Coninis= 


sion in REA Borie. Ines 5 Beata ae for ne Temporarv 


authority, Lis 21.C.Cr 20" ce rior to 1952 o11 of REA* 


operating authorities were limited, in some manner, to the 
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performance of service auxiliary to or supplemental of air ox 


railway express service. REA then "... began a program of 


“expansion into the all-motor field, made possible because 


REA combined Te 525 rail-rest ricted 


(Emphasis added.) S petitio: 


seeking removal ef-211 “rail=havl” 


The ‘Commission summarized RSA‘ s status by | early 1962 
as follows: bei, a Poe 


oy ar eee Say 2 
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The movants cite the Comnission'’s decision in 
REA Express, Inc., Bovlication for Emergency 


tuthority, 117 W.c.Cc. 


Yet, the Conmiss 


"... express service, whatever else it 
may be, must be performed @as an expedited, 


° 
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yegular route service which, in the usual 


Bk Com hee 
concept, envisions a Fi acm alae pagename un- | 
. gceheduled a (Emphasis added.) 

, Tas. aN 89 e : : ah 


Certainly such language cannot be said to be emaguaarnes 


The Commission has not declared the service presently being 
‘performed by the REXCO Division to ey illegal nor has De ruled | 


that such service does not acetiuba "express | service" 


Further, ain the same decision the Commi ssion noted: 


Miia, REA has were seh soviet 
. that its basic proposal contains incon- 
sistent terms, and yet we still have not 
been presented with a rationalization for 
the inconsistency or any reason for this 
.. Commission to modify its previous standard. 
_O£ express service." Id. 


The Commission may now be presented with such a 


-yeason. Since there are no gecisions of the Commission extant 


from which this Court can determine the legality orf the 


dbene or wae REXCO Division and the Co mission has never been 


' presented with a situation with regard to “express ae 


such as that which now exists, this Court should not foreclose 


an ananioabien of the entire matter by 
instructed by Congress to eee its 
companies, 49 U.S.C. § 143) (e), we 
stated purposes of the National Tr 
preceding §§ 1, 301, 901, anda 
developing, coordinating, 

tion system by water, hi 


adequate to mec 


of the Postal sclaebiiiiin and of the national defense". 
‘In summary, while this court has jurisdiction 
_over el the assets Of the bankrupt’ s estate, in the 
- exercise ‘of ats discretion, it should defer to the 
— Coumerce Commission for a determination of 
the legality of ‘the ‘operation of the REXCO Division of 
REA and this issue is already pending before “we Inter 


state Commerce ‘Com maission. 


pape, even if this court should conclude 


that it has primary jurisdiction over the issues raised 


by the a al o£ the REXCO Division those ope ations 


are legal unless and until the Interstate iiaeces Connis- 
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sion declares thew to be a, For ‘hie reason the fines 
and penalty provisions of the Interstate Commerce Act 
raised in Movants' eee re ivrelevant and moot 

until such time, if ever, as the operation of the REXCO 
Division is held to be illegal by the eecneene Comneties 


Commission. 
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THIS COURT'S ORDER PERMITTING THE 

- CONTINUED OPERATION OF THE REXCO 
DIVISION AND REA'S OPERATING RIGHTS 
WAS A PROPER EXERCISE OF iTS DIS- 


‘CRETIONARY POWER UNDER BANKRUPTCY 
RULE 216. 


LL 


This Court in an Order dated Decenber 8, 1975, 
authorized the Trustee of REA Express, Inc. to continue the 
‘operation of Ene REXCO division’ for a limited period of time. 
This ‘Order was issued pursuant to Rule 216 of the Bankruptcy 
Rules 4 Peonudaws which arauides: 

-“The Court may authorize the trustee to 
-eonduct the business and manage the property 
'. of the bankrupt for such time “and on such 
conditions as may be in the best interests 


of the estate and consistent with orderly 
ee thereof." 


“This Rule, consistent — Bankruptcy Act §2¢a).(5), 


invests the Bankruptcy Court with broad discretion =o allow a 


trustee to continue the operation of the bankrupt’s aera 


As stated by the Court of Appeals for the Second Circuit; 


"This matter of continuing a going business 

till it can be determined whether or not such 

course will be for the best interests of aii 

is so largely a matter of discretion confided 

to the Bankruptcy Court, that it would require 

a most agpantin * showing to persuade an 

eepedte* couct to the conclusion that such 
discretion had "peas eouseC 

In Re Isaacson, 174 Fed. . Bee also: 

Cash v. Papworth, Crow- Sir 

RJ. “Revnolds = Tobacco Be Ws 

2 ) (oth CLE 
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Movants now come before this Court to ask that the . 
operating Order for the REXCO division be vacated, They aaah 
that the beustee! . duty, under §47(a) (1). of the Bankruptcy Act, 
to expeditiously close up the bankrupt’ s estate has been 
"ignored" and that in effect, the Order of this Court was an. 
abuse of discretion. Movant's nes at ‘Ghee very — 


myopic. While §47(a)(1) does require the trustee in bankruptcy 


ro collect and liquidate the assets of the bankrupt's estate 
16 


ke 


as expeditiously as possible, Bankruptcy R Rule 21 recognizes 


that liquidation may not always be the ost = nt course of 
action and that certain assets wey become more valuable to the 
bankrupt's estate if the trustee ‘is permitted by the Court to 


continue the bankrupt's business. Ee on Bankruotey (14th ed.) § 


Movants cite one example cena. Rule 216 when they 
state that the trustee should be allowed to complete the manu- 
facture of goods which were being consbeted at the time of the 
adjudication. Movants, however, fail to nesognize the — 


important reason for the Rule: preservation of the going-conce 
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value of the debtor or one of its assets. Thus it was stated in 
In Re Richter, 40.F. Supp 758, 759 (S.D.N.¥. 1941), 
the court 


to idl reece 
limited 


has the power, 

the continuance ot 
periods by a receiver 
pose of any such operat 
to preserve = eoing 
pect of its sale,4s suct 
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the liquidation value of the REXCO division 


. 
i 


advantage of the creditors." 


And in In Re Delmoniico’s, 256 F. 4i4 (S.D.N.Y.), a. receiver te 


bankruptcy of a famous New York restaurant, after three months _ 


of operating the business at an increasing profit, “was granted 


leave to continue the Hesiuess until sale or appointment of e 
trustee to replace the receiver. In this regard, Collier on 
% LE 


Bankruptcy clearly states: 


"Occasion will often arise where a ‘gheas 

business may be preserved and advantageously 

sold by keeping it alive under the management 

of an officer of the court. By clause T2¢a)] } 3), 
courts of bankruptcy are.vested with ample oocee 
to that end.”. 1 Collier on Bankruptey (14th Ed.) 


§§2.34 and 


‘continued operation may be authorized when - 
it appears that the business could be sold 
as a going concern for a better price than 
. €n ordinary liquidation would produce ..." 
-Collier on Bankruptcy, (14th Ed.) §§216.04 


The trustee is perfectiy aware of his duty be acieed uD 
the bankrupt's business es expediously as vossible,but the trustee 
is also aware of his duty to try to maximize the recovery to the 
ereditors of the bankrupt: Thus, the trustee has ee ae that 


and REA's operating 


xights is minimal compared to their potential value to the es: 


as a going concern. The reasons for this determination ha 


set forth at length in the trustee's ap tions to this 


for authority to operate the REXGO divi in summary, 


reasons are: the operation of the REXCO Division and REA's 


operating rights preserves the value of the REXCO Division; 


protects the debtor's operating rights from lapsing; and, 


in the period during which the Trustee continues to search 
for. a buyer for the REXCO Division - -and the bankrupt! s operat 
ing rights, ‘the REXCO Division is expected to contribute 
earnings to the estate. “Jt is herd to ascertain how any 
ereditor, including movants, could argue that ieieacielas of the 
REXCO- Division is not in their ultimate interest. The Court 
has wisely exercised its discretionary power under Rule 216 
to continue the operation of the REXCO Division, and the 
Peustee therefore urges the court to preserve the value of 
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the REXCO Division and REA’ s operating rights by not vacating 


its operating Order of December 8, pee 
’ CONCLUSION 


For all of the foregoing reasons, it is respect- 
‘fully submitted that this Court should deste the motion of 
Illinois-California Express Company, In 
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Gillette Transportation, Inc. 


order of December 8, 1975. 


New York, New York 
December Za, 4975. 


O£ Counsel | 


Donald L. Wallace 
J. A. Goldblum 


Frank M. Buscaglia 


Respectfully submitted, 


WHITMAN & RANSOM 

522 FLith Avenue 

New York, New York 10036 
and 


" MARCUS & ANGEL 


60 BE. 56th Street 
New York, New York 10022 


Co-Counsel to the Trustee 


WISEHART & KOCH © 
219 E. 42nd Street 
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New York, New York 10017 


_ Special Counsel to 
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At a General Session of the INTERSTATE COMMERCE COMMISSION, 


held at its office in Washington, D. C., on the 27th 
day of January, 1977. 


No. MC-C-8862 


BRADA MILLER FREIGHT SYSTEM, INC., v. REXCO, INC., AND REA 
EXPRESS, INC., 


No. MC-C-8864 
SCHNEIDER TRANSPORT, INC. v. REA EXPRESS, INC. 


No. MC-C-8867 
AMERICAN TRUCKING ASSOCIATIONS, INC. v. REA EXPRESS, INC. 


No. MC-C-8874 
ASSOCIATED TRUCK LINES, INC., ET AL. v. REA EXPRESS, INC. 


No. MC-66562 (Sub-No. 2345) (Part No. 181) 


REA EXPRESS, INC., PETITION OF AMERICAN TRUCKING 


KSSOCIATIONS, INC., FOR DISMISSAL OF APPLICATION 
No. MC-66562 (Sub-No. 2308 TA) 


REA EXPRESS, INC.5 > PETITION OF AMERICAN TRUCKING 
ASSOCIATIONS, INC., FOR CANCELLATION OF TEMPORARY AUTHORITY 

Upon consideration of the record in the above-entitled 
proceedings, and. of: 


(1) (a) Motion and petition (trea 
of Brotherhood of Railway, Ai 
Clerks, Freight Handlers, 
(BRAC) for leave to Eile a f{ 
(b) accompanying petition for 
rehearing or further hearing and 
ation of effective date of Commissio 
filed and tendered on December 7, YOrG: 
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Employees 
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Petition of C. Orvis Sowerwine, Trust 
ruptcy for REA Express, Inc., Bankrupd 
filed December 13, 1976, for reconside 
alternatively, reopening, further hea 
reconsideration; 


Petition of Alltrans Express 
in opposition, filed December 
reconsideration, 


Trucking 
Associations, inc. mplaina petitioner, filed 
December 20, 1! I 
(b) above; 


(5) (a) Fetltion. or & 
themselves and all 
leave to intervene and 
vacate order and fur 
and tendered on December 20, 


, representing 
j for 
itions to 


spectively filed 


MC-C-8862 et al., 


Joint “ of Brada Freight System, Inc 
et al., mplainants, coo December 21, 1976 
the ningainen in (1) (a) and (>) above; 


to 


Reply of Schneider Transport, Inc., complainant, 
filed December 27, 1976, to the pleadings in (1) 
(a) and (6) above; 


Replies of Brotherhood of Railway, Airline and Steam- 
ship Clerks, Freight Handlers, Express and Station 


Employees, filed January 4, 1977, to the pleadings 
in (4) above; 


Reply of American Trucking Association 
complainant-petitioner, filed January 
to petitions in (2) and (3) above; 


Joint reply of Associated Truck Lines, Inc., et oe 
complainants, filed January 10, 1977, to the 


petitions in (1) (a) and <b), (2) and (3) above; 


Joint reply of Brada 
et al., complainants, 
petitions in (2) and ( 


Joint reply of : Mille eight Systen, 
complainants, i anuary 10, 1977, to the 
petitions in ( ian 6 } 


Reply of Schneider Transport ic. , complainant 
filed January 10, ; 
above ; 


Reply of 
filed Janu 
above; 


, complain 
e petitions in €5)¢ 


That iin, kis pet ition for intervention, 
alleges a right intervene herein at this time pursuant 
Section 17(11 »f the Interstate Commerce Act which reads 
follows 


Representatives of em 
as such may interve 
arising under this 


that by its own admission appeari 
for leave to file petition to i 
BRAC "was aware of these proceec 
ing" and chose not to intervene 
could not aid in the Revel npiets 
it was not knowledgeable as 
challenged; that nevertheless i 
was also made with the knowledge 
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tascin with BRAC the duly authoriz : 
former employees; that along with the right = intervention 
conferred upon such a duly authorized prese tive by Section 


MC-C-8862 et al., 


17(11), there is an attendant duty to exercise 
responsibly; that with the act ual knowledge pos 
BRAC before hearing in this matter, 
election not to intervene and kn sages 
right of intervention ieee under 
the. duly authorized r esentative former REA employees, 
BRAC could and did relinquish i 

Section 17(11); | : 


BRAC made an 


che ake 


apart 
err 


tion is properly considered, along with 
al., in. €5) G) above, der the intervention 
Commission's General jles of Practice; 


It further appearing, 
reveals that both BRAC and Manni 
and/or constructive knowledge of 
with reasonable diligence, they 
tervened herein; that in failing 
entitled to intervention at this time 
this Commission's pepeae> Rule S of 
event, a review of 
(1) that they have not al leged : 
their possible success herein to 
the issues of this proceeding that 


So 


Practice; 


woula create 
ndered peers 


It further appearing, 
marks should be construed 


which BRAC or Manning 
finance proceeding in 


It further appeari 
Alltrans argues on recon 
this Commission not to treat 
‘MC-F-13003 and MC-99388 (Subd- 
authority under Section 210a( 
No. MC-66562 (Sub-No. 2308 
temporary authority 
No. MC-665 age 
application for permanent 
by Alitrans, ee scicange moc 
proceeding; that this 
under Section 17(3) 
under any provision 
to the-proper dispat 


"see eee Coz nk 
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that Alle thine propocs: at hate per c 

in that to have ed its ragtion would | " allow 
the aefendant lay j 

the Act and this 
herein; that moreover 
can receive no great 
and temporary authorit 
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said application and 
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dis spositi herein properly preceded jisposition 
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No. MC-C-8862 et al., 


the unlawful operations of its Rexco division attributed 

te defendant in the November 17, 1976, decision herein; that 

it argues that these operations were conducted under a color 

of right, and thus were not willful, in that said Rexco 
operations were performed (1) pursuant to approval of the REA 
Bankruptcy Court (United States District Court for the Southern 
District of New York) and (2) witn the knowledge and, assertedly 
the acquiescence of the Commission through statements of i 
personnel and a statement filed with the Bankru iptcy Cor 

that first, court approval of the cont! : 

operations did not insuiate defe 
{compare Bate Re Bs ¢ I 
that second, even 

made arguably z 

ations, it is we 

bound by such ‘sté 

upon them such as te 

involved herein 
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were under investigation, 
further qualified its stat 

the circumstances; that 
was not a condonatt 

the contrary sai 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 
WASHINGTON, D.C. 


SCHNEIDER TRANSPORT, INC. 
¥. No. M¢~¢ && 64 
REA EXPRESS, INC. 


SCHNEIDER TRANSPORT, INC. 
By 


Daniel C. Suilivan 
Anthony E. Young 
H. Barney Firestone 


Its Attorneys 


Of Counsel - 


SINGER & SULLIVAN, 
32/7 South LaSalle ; 
Chicago, Illincis 


BEFORE THE 
INTERSTATE COMMERCE COMMISSION 
WASHINGTON, D.C. 


COMPLAINT 


SCHNEIDER TRANSPORT, INC. 
2661 South Broadway 

P.O; Bow 2296 

Green Bay, Wisconsin 54306 


Na 


REA EXPRESS, INC. 
219 East 42nd Street 
New York, New York 10017 


a ae ee a a ee es et 


The Complaint of the above-named complainant shows: 

I. That complainant Schneider Transport, Inc. is a corpora- 
tion engaged in the business of the motor common carriage of prop- 
erty in interstate and foreign commerce. Such service is rendered 


pursuant to Certificates of Public Convenience and Necessity issued 


by the Interstate Commerce Commission in Docket No. MC-51156 and 


sub numbers thereunder and pursuant to temporary authorities is-' 
sued from time to time by the Commission. Complainant's principal 
place of business is located at 2661 South Broadway, P.O. Box 
2298, Green Bay, Wisconsin 54306. 
Il. That Defendant REA Express, Inc. headquartered in New 

York, New York is an express company and the holder of Cextirti- 
cates of Public Convenience and Necessity issued in Docket No. 
MC-66562 and sub numbers thereunder, operating in interstate and 
foreign commerce and as such, defendant is subject to the inter- 
state Commerce Act. Defendant REA Express has been ordered into 
forced liquidation by the U.S. District Court for the Southern 
District of New York by order of November 6, 1975. 

Ill. That this complaint is filed pursuant to Sections 13, 204 Ce) , 
and 216 (e) of the Interstate Commerce Act, 49 nS. Se is soe ee), 
and 316 Ce). 


IV. That said defendant is conducting operations through the 
vehicle of an operating division, Rexco, as an interstate common 
carrier by motor vehicle without appr i i from the 
Interstate Commerce Commission in violation of Sections 203 te) 
and 206 (a) of the Interstate Commerce Act, 49 U.S.C. § 5. 30340) 
and 306 (a) in the manner and to the extent set out in the fol- 
lowing paragraphs. 

V. That defendant's operations in interstate and foreign 
commerce through the vehicle of its separate and distinct opera- 
ting division, Rexco, organized August, 1975, constitutes an un- 
lawful transfer of authority in violation of Section 212 Us) @f 


the Interstate Commerce Act, 49 U.S.C. 312 (b). 


VI. That Defendant's authority contained in Certificates of 


Public Convenience and Necessity MC-66562 and sub numbers there- 
under authorize operation over regular routes in the limited au- 
thority of an express company, as defined by Interstate Commerce 
Commission case law. 

VIL. That Defendant REA Express, Inc. by Embargo Notice, No- 
vember 7, 197°, ceased the pickup and receipt of shipments. 

VIIL. That Rexco as a separate and distinct operating division 
continues to solicit and transport selected traffic, during the 
liquidation of Defendant REA Express, Inc. the nominal holder of 
the underlying Certificates of Public Convenience and Necessity. 
These operations are not limited to operations in the provision 
of an express service over regular routes. They are indistinguish- 
able from those of a motar common carrier of general commodities 
without limitation under Part II of the Act. 

IX. That Rexco, a non-carrier has published rates in its own 


name as a division of REA Express, in Commodity Tarilt 83, 2.6.60. 1593, 


ane 


and supplements and amendments thereto in violation of Inter- | 
state Commerce Commission Regulations To Govern The Conetruc- 
tion, Filing, And Posting Of Common Carrier Freight Tariffs 
And Clacsitication Publications, Tariin Cireular Mr New. 3. 
X. That the rates published by Rexeo in Tariff $5, 1.¢€.C. 

153 are unlawful and in violation’ of the Interstate Commerce 
Act and in contravention of the National Transportation Policy 
for the reasons that such rates apply on services beyond those 
authorized to be performed by an express company under Part I 
of the Act and REA Express, Inc. under its Certificates of Pub- 
lic Convenience and Necessity, are unreasonable and non-compen- 
satory in nature and constitute an unfair and destructive compe- 
bitive practice, 

His That the rates. published by KResoo iin Tarifi 65, 1.6.0. 
153 establish various one factor rates applicable on minimum 
weights regardless of commodity and thereby nullify jpst and rea- 
sonable classifications required to be maintained under Section 
206 (b) aad TD (4)or the Act § §. 49° Ul8.C. S16 (0) and L(4), 

XI1L. That by reason of the facts stated in the foregoing 
paragraphs, complainant has been subjected to unlawful competi- 
tion Baldeenie nas of revenue by defendant .. -That . complainant 
is authorized to serve and has in fact served various shippers 
in the transportation of their commodities and in the area of 


service authorized complainant under its Certificates of Public 


Convenience and Necessity, which shippers are now being served 
—> 


by and whose traffic is being diverted to defendant in the un- 


lawful manner deseribed above, 


WHEREFORE Complainant prays that defendant be required to an- 
swer the charges herein, that this complaint be set for hearing at 
Chicago, Illinois or Washington, D.C. or such other place as the 
Commission may determine, that the Commission order and sect a period 
during which complainant may avail itself of discovery procedures 
following defendant's answer to this complaint of no less than two 
months, and that after due hearing and investigation an order be 
made commanding defendant to cease and desist from the aforesaid 


violations of said Act, and that such other and further order or 


orders be made as the Commission may consider proper in the prem- 


ises 


Hated at Chicago, Tiiinois, Noxemere 
er 


ae 


~ Sullivan 
thony E. Young 
l, Barney Firestone 


Its Attorneys 


Of Counsel: 


SINGER. & SULLIVAN, P.G. 
327 South LaSalle Street 
Chicago, Illinois 60604 


-- Docker (Nc-C ~ S804. -& 
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DEC 15 1975 


INTERSTATE COMMERCZ COMMISSION 


WASHINGTON, D. Ce 
December 9, 1975 


NO. MC-C 8864 
SCHNEIDER TRANSPORT, INC. 
ae 
REA EXPRESS, INC. 


NOTICE 10 D2FENDANTs 


Herewith is a copy of a complaint filed with the 


~ Comnerce Coxmission in the above-entitled proceeding. 
Defendant is hereby called upon to satisfy the complaint 
or to answer the gin in writing within twenty cays from this 
service date. i 
Complainaats contead that the xcelici sougnt is 
federal action significantly affecting the quality of the hyma: 
environment, within the meaning of the National Environmental 


Policy Act of 1969, 


ROBERT L. OS#ALD, 


f Secretary 
Schneider Transport, Inc. Ne + ei haw 
2661 South Broadway ane Sc ec St 

Y.0. Box 2298 en Aa agri! on 
Green Bay, Wi. 54 Chicago, IL. 60604 
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- INTERSTATE COMMERCE COMMISSION 


SCHNEIDER TRANSPORT, INC., 
| Complainant, 

‘a a. No. MC-C 8864 
REA EXPRESS, INC., , 7 


Defendant. 


ANSWER OF REA EXPRESS, INC., 
TO THE COMPLAINT OF 


‘¢ 
: vi ‘ SCHNEIDER TRANSPORT, INC. 


‘ 


Respectfully submitted, 


WHITMAN & RANSOM 

522 Fifth Avenue 

New York, New York 10036 
and 

MARCUS & ANGEL 

60 ©. S6th Street 
-New York, New York 10022 


Co-Counsel to the Trustee 
WISEHART & KOCH 
919 East 42nd Street 

S : New York, New York 100L7 
DONELAN, CLEARY & CALDWELL 
Washington Building 

th & N.Y. Avenue, N.W. 
Washington, D. C. 20005 


Special Counsel to the Trustee 
Of Counsel 
Donald L. Wallace 


Frank M. Buscaglia 
John M. Cleary 
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SCHNEIDER TRANSPORT, INC., 


Complainant, 


Ve No. Mc-C 8864 


REA EXPRESS, INC., 


Defendant. 


Comes now C. Orvis § werwine, Tr 


Bankruptcy of REA Express, Inc. (REA or Defendant) by his 


* 


counsel, and answers the Complaint of Schneider Transport, 


Inc. (Complainant) as follows: 


I 


Defendant is without knowledge ox 


sufficient to form a belief as to the truth of the allega- 


tions set forth in paragraph I of the Complaint. 


it 
Defendant admits the allegations set forth in 
paragraph II of the Complaint. 
Zit 


Paragraph III of the Complaint does not require 


an answer. 


IV 


Defendant denies t forth in 


paragraph IV of the Complaint to the extent such 


contains allegations to the effect that the operations 


the REXCO Division of REA are being conducted wit 


appropriate authority in violation of the Interstate Commerce 


Act. 


"lg 


* \ . . 
Defendant denies the allegations set forth in 


‘paragraph V of the Complaint. 


we, 


Defendant denies the allegations 


do thle 


paragraph VI of the Complaint 


Vil 

With regard to the allegations set forth in 
paragraph VII of the Complaint, Defendant admits that by 
Embargo: Notice No. 1 issued November 7, 1975, it ceased the 
pickup and receipt of shipments. However, Defendant, by 
Amendment No. 1 to Embargo Notice No. 1 issued November LO; 
1975, qualified the original Embargo Notice to emphasize that 
such embargo did not affect the Speration of the REXCO 


Division. 


VIII 
Defendant admits that the REXCO Division of REA 


continues to transport traffic 


PEA. Defendant further answers the allegations sect 
in paragraph VIII of the Complaint by noting that 
ruptcy Court having jurisdiction of REA's bankruptcy pro- 
ceeding has issued several orders (November 17, Decerber 
and December 17, 1975) authorizing KEA's Trustee to ope 
the REXCO Division. 

| Defendant denies all other allegations set 


paragraph VIII of the Complaint. 


- 2a 
‘ 
Defendant denies the allegations set forth 


paragraph IX of the Complain 


forth 


XI 
Defendant denies the alleg 


in paragraph XI of the Complaint. 


pg ae 


Defendant denies the allegations 


paragraph XII of the Complaint to the extent such alleqa- 


tions state that Complainant has been subjected to unlawful 
competition and division of revenue by Defendant. Defendant 
is without knowledge or information sufficient to form a 


belief as to the truth of the remaining allegations set 


forth in paragraph XII of the Complaint. 


BMA 


WHEREFORE, 
herein be dismissed. 
Dated. 


Washington,. D.C. 


January 5, 1976 
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522 Fifth Avenue 

New York, New York 10036 
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Co-Counsel to tne Trustee 
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and 
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Special Counsel to the Trustee 
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Attorneys 
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Dated: December 5, 1 
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Complainant 


REA Express, Inc., (REA or Defendant ) is authorized to overate as an 
express company Pursuant to Parts I and II of the Inters 
under a Certificate Of public Convenience and necessit 
MC-66562 and various subs thereunder, fy is @ Delaware corporation 
Offices at 219 East long Street, New York, New York 10017, 

IV 
pter 11 reorgan; i ceeding since Feb- 
Signed by Judge Galgay, on Or abou November 6, 


>» it was adjudicated bankrupt Nd ordereqg to be Promptly liquidated. 


Y No. 153253, So. Dist, N. 


Commission that it was Placing an embargo apa; > é raffic, 
later document , dated November ith, 1975, REA sought to revise 
embargo notice to except cetain truckload Owner-operator operati 
formed by the REXCO division of REA, 
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REXCO, a2 new. formed division Of REA is holding itself out to pro. 
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vide truckload service under its nationwide Mileace Commodity Tariff 85, 


which was approved by the Commission on July 155 2975: The tariff is 


designed for owner-operator traffic, States rates Cover linehaul move~ 


sorial Charges for loading anq unloading, The 
& protective service, Shipments Contain. 
h, and Shipments Containing a nhunber of Sspe- 
Cified items Of hish Minimum Weights pr vided in tariff range 


from 16,000 
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WHEREFORE, Complainant requests that this complaint be handled 
expeditiously, that a cease and desist order be issued forthwith against 
the Defendant as to the operations performed by its REXCO division, and 
that the Commission take such further action as it deems appropriate, 
including that envisioned by section 222(b)(1), 49 U.S.C. §322(b)(1), 
and possible intervention in the bankruptcy proceeding wherein the 
trustee must obtain the permission of the court to continue REXCO's 
operations, to ensure lawful compliance with the provisions of the Inter- 
state Commerce Act. 

Dated this 5th day of December, 1975. 

Respectfully submitted, 


AMERICAN TRUCKING ASSOCIATIONS, INC. 


Peter T. Beardsley 

Robert L. James 

Nelson J. Cooney 
1616 P Street, N.W. 
Washington, D. C. 20036 


Counsel for Complainant 


(NC-C = 


December 10, 


NO. MC-C 8867 
AMERICAN TRUCKING ASSOCIATIONS, INC. 
eyo 


REA EXPRESS, INC. 


NOTICE TO DEFENDANT: 
Herewith is a copy of a complaint filed with the Interstate 
> Commerce Commission in the above-entitled procecding. 
Defendant is hereby called upon to satisfy the complaint 
or to answer the same in writing within twenty days from this 
service date, 


Complainant contends that the relief sought is not a major 


federal action significantly affecting the quality of the human 
enviromzent, within the meaning of the National Environmental 


Policy Act of 1969. 


ROBERT L. OSWALD, 


Secretary 
Nelson J. Cooney 
American Trucking Associations, Inc. 
1616 P St., Nw 
Washington, DC 20036 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


AMERICAN TRUCKING ASSOCIATIONS, INC., 
Conplainant, 


Ve No. MC-C 8867 


REA EXPRESS, INC., 


Defendant. 


ANSWER OF REA EXPRESS, INC., 
TO COMPLAINT OF AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Respectfully submitted, 


WHITMAN & RANSOM 

§22 Fifth Avenue 

New York, New York 10036 
and 

MARCUS & ANGEL 

60 East 56th Street 

New York, New York 10022 


Co-Counsel to the Trustee 


WISEHART & KOCH 

219 Bast 42nd. Street 

New York, New York 10017 
and 

DONELAN, CLEARY & CALDWELL 

Washington Building 

15th & N.Y. Avenue, N.W. 

Washington, D. C. 2005 


Special Counsel to the Trustee 
Of. Counsel 
Donald L. Wallace 


Frank M. Buscaglia 
John M. Cleary 


Dated: New York, New York 
January 9, 1976 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


AMERICAN TRUCKING ASSOCIATIONS, INC., ; 
Complainant, : 


Vis : No. MC-C 8867 


REA EXPRESS, INC., 


Defendant. 


ANSWER OF REA EXPRESS, INC., 
TO COMPLAINT OF AMERICAN 
TRUCKING ASSOCIATIONS, INC. 


Comes now C. Orvis Sowerwine, Trustee in Bankruptcy 


of REA Express, Inc. (REA or Defendant) by his counsel, and 
answers the Complaint of American Trucking Associations, Inc. 


(Complainant) as.follows: 


z 


Defendant is without knowledge or information 


sufficient to form a belief as to the truth of the allega- 


tions set forth in paragraph I of the Complaint. 
It 


knowledge or information 


Defendant is without 


sufficient to form a belief as to the truth of the allega- 


tions set forth in paragraph II of the Complaint. 


"Effective 12:01 a.m., Friday, 
November 7, 1975, REA Express, Inc. 
placed an embargo against the pickup 
and receipt of ail REA Express ship- 
ments. Express shipments tendered 
to REA prior to imposition of the 
embargo will be delivered. 


The purpose of this amendment 

is to emphasize that the embargo 

does not affect the operation of 

REA's Rexco Division. That Division 

is presently continuing its opera- 

tions under the control of the under- 

signed Trustee." 

Defendant further answers the allegations 
set forth in paragraph IV of the Complaint by noting 
that the Bankruptcy Court, having jurisdication of REA's 
bankruptcy proceeding, issued an Order Authorizing the 
Trustee to Operate the REXCO Division of the Bankrupt, 
a copy of which is annexed hereto as Appendix A and in- 
corporated herein. In the Matter of REA Express, Inc,, 


£/k/a Railway Express Agency, iInc., No, 75-B<-253 (S.0.N.Y. 


issued November 17, 1975). The Order permits the Trustee 


to Operate the REXCO Division for a period of thirty days 


following November 7, 1975, for the purposes set forth 
in the aprlication annexed hereto. 

The application makes clear that operation of 
the REXCO Division by the Trustee is in the best interests 


of the bankrupt's estate: 


* « « $¢ is manifest that it is of the 


utmost importance to the estate that the 
operation of the REXCO Division be main- 
tained. As long as the REXCO Division 
operates the operating authorities from 

the I.C.C. owned by the Bankrupt anc the 
Trustee, they are kept active and in use, 
thereby protecting such rights from loss 
through disuse and further protecting 

their value for an ultimate sale by the 
Trustee. The Trustee and its counsel 

have received a number of telephone calls 
from persons interested in acquiring 

either the operating rights exercised by 
REXCO or the eptire REXCO operation. The 
Trustee believes that the continuance of 

the REXCO operation will not only enhance 

the value to the estate of the operating 
rights but will also make a modest contri- 
bution to the estate by way of profit realized 
during the Trustee's limited administration." 


The Bankruptcy Court renewe? the authorization 
set forth in its November 17, 197° Order for an additional 
thirty days by Order dated December 8, 1975 and again by 


Order dated December 17, 1975. 


Vv 
Defendant admits the allegations set 


paragraph V of the Complaint. 


VI 


Defendant denies the allegations set forth in 


paragraph VI of the Complaint. 


VII 
Defendant denies the allegations set forth in 


paragraph VII of the Complaint. 


WHEREFORE, Defendant prays that the Complaint 


herein be dismissed. 


Dated: New York, New York 
January 9, 1976 


Respectfully submitted, 


WHITMAN & RANSOM 

52zZ barth Avenue 

New York, New York 10036 
and 

MARCUS & ANGEL 

60 East 56th Street 

New York, New York 10022 


Co-Counsel to the Trustee 


WISEHART & KOCH 
219 East 42nd Street 
New York, New York 10017 
and 
DONELAN, CLEARY & CALDWELL 
Washington Building 
15th & New York Avenue, N.W. 
Washington, D. C. 20005 


Special Counsel to the Trustee 

Certificate of Service 
I hereby certify that a copy of the foregoing Answer has 
been served by mailing a copy, via first class mail, postage 
prepaid to Peter T. Beardsley, Robert L. James, ana Nelson J. 
Cooney, cdttorneys) ror) tne Complainant, 16016 P Street, NW, 


Washington, DC 20°36 on this 12th day of January, L976. 


JOHN M. CLEARY 
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Complainants, 


No. M0-¢-SI?P¥ 


900 Cuercl: 
Petrol. , 13 
(312) $63- 


BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


ASSOCIATED TRUCK LINES, INC., 
ASSOCIATED TRANSPORT, INC., 

B & P MOTOR EXPRESS, ce ; NY 
PARL C. SMITH, INC., 

EASTERN EXPRESS, INC., 

GREAT LAKES EXPRESS CO., 

HOLLAND MOTOR EXPRESS, INC., 
INTERSTATE MOTOR FREIGHT SYSTEM, 
JONES MOTOR, 

JONES TRANSFER COMPANY, 

LONG TRANSPORTATION COMPANY, 
MCLEAN TRUCKING COMPANY, 


gpg Ge po ene Nee ae es 


Ss a ea An 


RYDER TRUCK LINE LAC ae 

oe ee TRANSPORTATI NCO, INC. 5 
U. S&.. TROCK COME ene INC. and 
UNITED “TRUCK NG SERVICE, HNC., 


See te ate 


Complainants, 


v. No. M7C-C-£F74 


REA EXPRESS 


Defendant. 


ee ee CL CCE 


COMPLAINT 


NOW COME Associated Truck Lines, Inc., Associated Transport, 


inc., B & P Motor Express, Inc., Barl C: Smith, Inc:, Bastern 


Express, Inc., Great Lakes Express Co., Helland Motor Excress, 
Inc., Intexstate Motor Freight System, Jones Motor, Jones Transfer 


Company, Long Transportation Comp2ny, McLean Trucking Compan 


Ryder Truck Lines, Inc., Strickland Transportation Co., inc., 


U. S. Truck Comcany, Inc. and United Trucking Service, Inc., 


Complaint against REA 


etim 


atl 


and in support thereof respectfully represent as follows: 


1. Each of the Complainants is a.general conmodity motor 


common carrier conducting operations in interstate and foreign 
commerce pursuant to Certificates of Public Convenience and Neces- 
sity issued by this Commission. Each Complainant has invested 
many hundreds of thousands of dollars in terminals, motor vehicle 
equipment and other facilities so as to previde adequate motor 
carrier service to the public within the scope of its authorities 


17a 
- a vO 


Each of the Complainaen A 0 ine: act 
operations pursuant to its Certificate of 
Necessity and is engaged generally in the 
substantial volumes of both truckload an jess-than-truckload 
traffic. Most, if not all, of the Complainants have suffered a 
substantial decline in their business activities because GF the 


general recession that now affects t economy of this country. 


2. Defendant REA Express, Inc. is an express company autho- 
rized to conduct operations in interstate and foreign com 
under Parts I and II of the Interstate Commerce Act Pursuant co 
authority granted in Docket No. MC-66562 and related Sub numbers. 
For some time the Defendant operating as a Debtor-in- 
Possession uncer Chapter XI of the Bankruptcy Act and by Order 
entered November 6, 1975, ef the Bankruptcy Court for the 
States District Court, Southern District of Nev York, 
adjudicated bankrupted and ordered liavidated. 


November 7, 1975, the Defendant 


3. By virtue of a tariff, ICC 153, Commodity Tariff 85, 
issued May 16, 1975, and effective June 15, 1975, the Defendant 
purported to publish rates applicable to a broad range of com- 
modities including acids, adhesives, advertising materials, 
aluminum and aluminum articles, ethletic gocds, automobile parts, 
building materials, chemicals, department stere merchandise, 
arugs, medicines and toilet preparations, electrical appliances 
and equipment, foodstuffs, canned or prepared, flecr coverings, 
furniture, 
articles, paints, stains and varnishes, machines and machinery, 
Paper and paper products, petroleum products, plastic other than 
expanded and rubber, printed material and textiles and textile 
products, between various points and places in the United States. 
Such tariff purported to relate to operations of Rexco, a divi- 
sion of REA Express, Inc., and the mileage rates 
applied to shipments with minimum weights ranging 
pounds to 40,000 pounds. 

4. Upon informaticn and belief, the Defendant through its 
Rexco division on or abcut June 15, 1975, commenced a system of 
operations in the transvortaticn af 
distinguishable and different from the system of crerations 
theretofore conducted by the Defendant under its overating 
authorities. All of the operating authorities 
Commission to the Defendant in Docket No. MC-66 
Subs are limited to the transportation of proserty movi 

xpress service over regular routes, an 
aforesaid operations of 


are unlawiul and in violation cof 


206(a) of the Interstate Commerce Act in that they are not within 
the scope of the operating authorities held by the Defendant. 

5. Upon information and belief, Complainants aver that the 
Defendant through its Rexco division is performing an irregular 
route service as defined by the Commission in that said service 
is on a call and demand basis and principally, if not entirely, 
involves the movement of truckload traffic from one consignor to 


one consignee. Upon information and belief, Complainants allege 


that the operations and service of the Defendant through its 


Rexco division lack any of the characteristics of the express 


service that the Defendant is limited to previding in that such 


operations are conducted over irregular routes rather than 


regular routes; commodities are not keing moved on pre-arranged, 


firmly established schedules or accorded special expedited ser- 


vice; the Defendant is not charging premium rates; and Defendant 


is not confining such movements to, those handled in ordinary van 


equipment. See, Transportation Activities of Arrowhead Freight 


Lines, 63 M.C.C. 573 (1955). Such operations are indistinguish- 


able from those of ordinary general commodity motor carriers such 
as those conducted by Complainants and are unlawful. 


6. By reason cf the facts alleged in the foregoing para- 


graphs, the Defendant has been and is now engaging in the 


transportation commodities by motor vehicle, in 


interstate and foreign commerce, in ordinary freight service, 


between points in the United States without authority from the 


Commission in violation of Sections 203(c) and 206(a) of the 
Bet. Tt appears that the Defendant is rapidly building ur the 


earati 5) ana | 


it has been represented to the aforesaid Bankruptcy Court that 
the revenues in December, 1975, from such unlawful operations 
will approximate $500,000. Such operations are being conducted 


and expanded within the authorized territories of the Complainants 


and are now resulting, or will in the near future result, in sub- 


stantial diversions of traffic from the Complainants and other 
appropriately certificated conmon carriers. 

WHEREFORE, the Complainants pray that an Order be issued 

imt to cease anc 
the Interstate Commerce Act, and that such other 

and further Order or Orders be issued as the Commission may 
consider proper in the premises. 

Complainants contend and believe tha’ the relief sought is 
not a major federal action significantly a¢feckine the quality 
eof the human environment, within the meaning of the National 


Environmental Policy Act of 1969. 


Respectfully submitted, 
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Dated: 


December li, 


1975 


U. S&S. TRUCK COMPANY, INC. 
UNITED TRUCKING SERVICE, INC. 


a V0 cee 
Attorney for Complainants 


EAMES, PETRILLO AND WILCOX 
900 Guardian Building 
Detroit, Michigan 48226 
(313) 963-3750 


Docker MBE-C 74 
cD ..) 


INTERSTATE COMMERCE COMMISSION oa _ SERVICE DATE | 


WASHINGTON, D. Ce 
JANS 1976 


December 16, 1975” 
: NO. uCeC 8874 
ASSOCIATED ‘TRUCK LINES, INC., ET AL : ow 
= “v- JAN 7 ‘R76 
REA EXPRESS, INC. 

NOTICE TO DEFENDANT: 

Herewith is a copy of & complaint filed with the Interstate 
Commerce Commission in the above-entitled precceding. 

Defendant is hereby called upon to satisfy the complaint 
or to answer the same in writing within twenty days from this 
service date. 

Complainants contend that the relief sought is not a major 
federal action significantly affecting the quaiity of the human 
envi ronment, within the meaning of the National Environmental 


Policy Act of 1969. 


ROBERT L. OSWALD, 


Copy to: f Secretary 


Associated Truck Lines, Inc. Rex Eames 


Vandenberg Center 900 Guardian Bldg. 
Grand Rapids, MI. 49502 Detroit, MI. 48226 


Teckee MOC ary 
ee a 


ASSOCIATED TRUCK LINES, INC., 

ASSOCIATED TRANSPORT, INC., 

B&P MOTOR EXPRESS, INC., 

EARL C. SMITH, INC., 

EASTERN EXPRESS, INC., 

GREAT LAKES EXPRESS CO., 

HOLLAND MOTOR EXPRESS, INC., 

INTEPSTATE MOTOR FREIGHT SYSTEM, 

JONES MOTOR, : No. MC-C8874 

JONES TRANSFER COMPANY, 

McLEAN TRUCKING COMPANY, : ANSWER OF REA EXPRESS, INC. @ 
RYDER TRUCK LINES, INC., TO THE COMPLAINT OF 
STRICKLAND TRANSPORTATION CO., INC., : THE ABOVE NAMED COMPLAINANTS 
U.S. TRUCK COMPANY, INC., and 

UNITED TRUCKING SERVICE, INC., 


Complainants, 
Ws 


REA EXPRESS, INC., 


Defendant. 


sa an i) ean a Ae i 


Respectfully submitted, 


WHITMAN & RANSOM 

522 Fitth Avenue 

New York, NY 10036 
and 

MARCUS & ANGEL 

GQ Fast "SGth, Street 

New York, NY 10022 


Co-Counsel to the Trustee 


WISEHART & KOCH 
919 Bast, 42na Street 
New York, NY 10017 
and 
DONELAN, CLEARY & CALDWELL 
Washington Building 
15th Street & NY Avenue, NW 
Washington, DC 20005 


Special Counsel to the Trustee 
of Counsel 


Donald LL. Wallace 
Frank M. Buscaglia 
John M. Cleery 
Dated: Washington, DC 
January 26, 1976 


ASSOCIATED TRUCK LINES, INC., 
ASSOCIATED TRANSPORT, INC., 
BSP MOTOR EXPRESS, INC., 
EARL C. SMITH, INC., 
EASTERN EXPRFSS, INC., 
GPEAT LAKES EXPRESS CO., 
HOLLAND MOTOR EXPRESS, INC., 
INTERSTATE MOTOR FREIGHT SYSTEM, 
JONES MOTOR, No. MC-C8874 
JONES TRANSFER COMPANY, 

- MCLEAN TRUCKING COMPANY, 
RYDER TRUCK LINES, INC., 
STRICKLAND TRANSPORTATION CO., INC., 
U.S. TRUCK COMPANY, INC., and 
UNITED TRUCKING SERVICE, INC., 


Complainants, 
Vs 


REA EXPRESS, INC., 


ANSWER OF REA EXPRESS, INC. 
TO THE COMPLAINT OF 
THE ABOVE NAMED COMPLAINANTS 
Comes now Cc. Orvis Sowerwine, Trustee in Bankruptcy 
of REA Express, Inc. (REA or Defendant) by his counsel, and 
answers the Complaint of the above named Complainants as 
Follows: 
i 


Defendant is without knowledge or information suffi- 


cient to form a belief as to the truth of the allegations set 


forth in paragraph 1 of the Complaint. 


2s 


Lt 
Defendant acémits the allegations set forth in para- 
graph 2 of the complaint and further responds to such alleca- 


tions by noting that by Amendment No. 1 to Embargo,Notice No. 


issued November 10, 1975, Defendant qualified its original 


Embargo Notice to emphasize that such embargo did not affect 


the operation of the REXCO Division of REA. 


Lil 
Defendant responds tothe allegations set forth in 
paragraph 3 of the Complaint by referring to Commodity Tariff 


85, 2.C.C. 153, which became effective on July 15, 1975. 


Iv 
Defendant denies the allegations set forth in para- 
graph 4 of the Complaint other than to admit that the REXCO 
Division has transported and continues to transport shipments 
in interstate commerce, ie first such shipment having taken 


place on August 15, 1975. 


V 
Defendant denies the allegations set forth in para- 
graph 5 of the Complaint other than to admit that the REXCO 
Division operates pursuant to Certificates of Public Convenience 


and Necessity issued by the Interstate Commerce Commission to 


REA. 


3 
% 


Defendant responds to the allegations set forth in 
paragraph 6 of the Complaint as follows: 
a. Defendant admits that the REXCO Division is trens- 


porting shipments in interstate commerce. 


b. Defendant admits that by application to the Bankruvtcy |} 


Court dated December 8, 1975 it stated that it “ santicipated 


that REXCO's gross monthly revenues will substantially increase 


in the near future and may well exceed $600,000.00 per month in 


a short time.” 


Defendant denies all other allegations set forth in 


paragraph 6 of the Complaint. 


“WHEREFORE, Defendant prays that the Complaint herein 
be dismissed. 


Dated: Washington, DC 
January 26 1976 


Respectiully submitted, 


WHITMAN & RANSOM 

62> Fifth Avenue 

New York, NY 10036 
and 

MARCUS & ANGEL 

60 East 56th Street 

New York, NY. 10022 


Co-Counsel to the Trustec 


WISEHART & KOCH 
219 Bast 42nd Street 
Hew York, N¥ i0017 
and 
DONELAN, CLEARY & CALDWELL 
Washington Building 
15th Street & NY Avenue, NW 


Washington, DC 20005 
of Counsel 


Donald L. Wallace 
Frank M. Buscaglia 
gohn M. Cleary 


Dated: Washington, DC 
January 26 1976 
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We 219 EAST 42nn STREET, NEW YORA. N. Y. 10017. » 557-2000 


February 11, 1959 


Mr. H. Neil Garson 
Secretary 

terstate Commerce Commission 
Washington, D. C. 20423 


Application of Railway Express Agency, 
Incorporated, MC 66562 Sub 2314 (Hub 
System), filed May 29, 1968 as clarified 
and corrected, 


Dear Mr. Garson: 


In accord with Notice 1238 dated November 15, 
1968 of the above application, published in the’ 
Federal Register on November 23, 1968, and Section 

2h7(£) of the Commission's Rules of Practice, Railway 
Express Agency, Incorporated; the applicant in the a 
above proceeding, hereby notifies the Commission that 


it is ready to proceed and prosecute the above apvlica- 
tion... a : ie 


Very truly yours, 


oS ‘ohn ¢&. Ashton 


Vice President & 
General Counsel | 
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Pe ea Mat an PREM an RE HD sal 


. ved ag MC - loosba (Sub 945) (RA ip 
es SERVICE DATE C. 1. : 
OCTOBER 350, 1969 
ORDER : 
INTERSTATE CGWMERCE CQIMISSION 


No. MC 66562 (Sub-No, 2314) 


New York, N. Y. 


PRESENT: Rupert L, Murphy, Commissioner, to whom the matter which 


is the subject cf this order has lien assigned SOF action > 
er 


it appearing, That the above-entitled proceeding is one which 


tk a.Commission is authsrized by the Interstate Comuerce Act to refer 
- examiner: 


| RAILWAY EXPRESS AGENCY, INCORPORATED 


It is ardcmet. Ghee ee ce be, and it is - 
hereby, referred co Examiners James A, -Mc Kiel and peury C, Winters 
for hearing on the 12th day-of January, 1970, at 9:30 o'clock a.m, 
United States ‘Standard-Time, at the Offices of the Interstate Commerce 
Tommission, Washington, D, C., and for recommendation of an appropri- 
-ate order thereon, accompanied by the reasons therefor, This assign-~ 
ment is’ for ‘eceipt of applicant's operating evidence only, Times 
a, Relaces for evidence of public witnesses will be scheduled later, 

t-ils time additional haarings are contemplated at Washington, - 

DP. G,,3 Rew York, SN. ¥.5 &cienta, Ca; Chicago, Il1l,; Kansas City, 

Mo.3; and San ‘Francisca, Calif., for the presentation of evidence of 

vublic witnesses in. support of the application, At the close of the 

_ searing scheduled herein, tke parties should be prepared to, discuss 

future times and eg 2s of hearing and applicant should be prepared 
\ :t-. ndicate the nim: - of public witnessas it expects'to present at 

iv. ' Bas places of b ing and the anticipated time to be required 
‘for the presentatic £ its direct aviemnee oS each place of hearing; 


And Zt 38 Eure... 
ble at the Spero ym 
“or relevant facts recite 


dered, That (a) Applicant shall make a 
tenc witnesses for examination on all matters 
a the applicatisn, and (b) testimony 
gee by applicant’s ccempany witnesses — be subject to the 
wing Special Rules of Procedure for Hearing: 


x 
2 
fa} 


(1) All of the testimony to be eiteeea by applicant's company 
ry witnesses shall be in the form of written statements which. 


shall be subaitted at the hearing at the time and place 
indicated, 


ALL of the written statements by a eee company wit~ 
nesses shall be Sitced in evidence at the hearing in the 
same mauner as any other type of evidence, . The witnesses 
submitting the written statements shall: be made available 
at the hearing for cross-examination, if such becomes 
necessary .- i. 


| BEST COPY AVAILABLE 


fos 
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e - G) The writtec statements by applicant's company witnesses, 
. i£ received in evidence, will be accepted as exhibits, 
To the extent the written statements refer to attached 
documents such as copies of operating authority, ete... 
they should be referred to in the written statements as 
numbered appendices thereto. 


The admissibility of the evidence contained in the written 
Statements and the appendices thereto will at the time of 
offer, be subject to the same rules as if the evidence were 
produced in the usual manner, 


(5) Implementing oral evidence to correct errors or to SUPPLy 
- Snadvertent omissions in the written statements is per-~ 
missible, 


Dated at Washington, D. C., this 29th day of October, 1969. 
S . ' ‘ 


oe L, od 
TD ae 
Hz NEIL GARSON, \ 
Secretary. 


By the Commission, Commissioner Murphy. 


~~. 
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BEFORE THE 
INTERSTATE COMMERCE COMMISSION 


ee 


Railway Express Agency, Incorporated No. MC 66562 


(Sub-No. 2314) 
New York, New York 


REPLY OF 
RATLWAY EXPRESS AGENCY, INCORPORATED 
TO PETITION OF FREDERIC A. BETHKE, 
DBA BETHKE TRUCK LINES, AND 
REQUEST FOR PREHEARING CONFERENCE 
Railway Express Agency, Incorporated (REA), applicant 
in this proceeding, files this Reply to the petition of Frederic 
A. Bethke, DBA Bethke Truck Lines, requesting that REA be 


. required to furnish certain information to petitioner. In 


addition, REA requests that a prehearing conference in thrs- 


° 


matter be set. 


In our view, petitioner's requests ee ees 
testimony be supplied at least ten days prior to the heariuy 
and that prospective witnesses be identified at least ten days 
Prior to subsequent hearings are not unreasonable, would assist 
in expediting the hearings in this matter, and should be applicable 


re) the evidence to be presented by all parties. 


The hearing in this matter prom s to involve large 
numbers of protestants and rather unusual issues. While many 
procedural matters are covered in the Commission's order served 
October 30, 1969, others, such as petitioner's request herein, 
are not. REA believes that a prehearing conference, pursuant 
to Rule 68 of the Commission's Gensel face of Practice, would 
aid measurably in insuring an expeditious proceeding structured 


so as to minimize the drain on the resources of the parties and 


the Commission but at the same time resulting in an adequate 


record. 


=REA, therefore, respectfully requests that the 


Commission direct that aceti a scuhenvine ein tdvenne be heid 
-at which all parties should be prepared — the items 
specified in Rule 68 and to enter into a wad cebscsen wie. 
respect to the exchange of eesetnouy tne or 

like matters, Because the hearing is. presently set for 
January 12, 1970, we suggest that the prehearing conference 


be held on December 18 or 19, 1969. 


CONCLUSION 


For the reasons stated above, REA respectfully 


a 


requests that the Commission order a prehearing conference in # 


this matter in Washington, D. C. on December 18 or 19, 1969. 
Respectfully submitted, 


LEIBMAN, WILLIAMS, BENNETT, 
BAIRD AND MINOW 


3 


John E. Robson 


 LartAaee, 


Pie Elroy H. et 


1156 Fifteenth Street, N. W. 
Washington; D. C. 20C05 


Attorneys for Railway Express 
Agency, Incorporated 


Of Counsel: 


Arthur M. Wisehart 
219 East 42nd Street 
New York, New York 10017 


v 
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PHINNEY, HALLMAN, PuLiey & LIVINGSTONE 


CARL tL. PHINNEY ATTORNEYS AND COUNSELLORS AT LAW 
LEROY HALLMAN : 
RALPH W. PULLEY, JR. SHITE 9595 FIRST NATIONAL BANK BUILDING AREA COD 214 
we. E. LIVINGSTONE, DALLAS, TEXAS 75202 haneses: 
NORMAN L. NELSON, JR. 

JACK L. COKE, JR. 

LOUISE SNOW PHINNEY 


November 28, 1969 


Mr. H. Neil Garson 

secretary 

. Interstate Commerce Commission 
Washington, D. C. 20423 


Re: Railway Express Agency, Inc. 
No. MC 66562 (Sub No. 2314) 


Dear Mr. Garson: , 


I have just received a request on behalf of Railway Express Agency 
inc. for a prehearing conference in Washington on either Decem- a 
ber 18 or 19, 1969. This firm filed a protest on behalf of Herria 
Transportation Company (now merged into McLean Trucking Company} 
ind we are not opposed to a prehearing conference if the Conmis— 


sion feels it is necessary, but we are violently opposed to haviny 
a prehearing conference the week of December 18, 1969. . 


As you may know, there are numerous setting already scheduled for 
that week and this firm has commitments for the Commission on 
both the 18th and 19th of December. If it is necessary to have 
a=prehearing conference prior to the time the application is © 
heard, IGuggest that as an alternative the prehearing confer- 


ence be stheduled in January, 1970, and the hearing be held at 
a2 ‘Pater date. : ; 


Very truly yours, 
Phinney, Hallman, Pullie & Livingstone 
By 


Wm. E. oe ala 


f 
Attorneys ig ay 


ean Tru¢king Compajy 
WEL: py | 


cc: All parties of record 


“4 cn : 
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INTERSTATE COMMERCE COMMISSION D=CEmas2 10, 1969 ee 
Washington,’ D. C. 
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RALINAY EXPRESS AGENCY, INCORPORATED = | BEST COPY AVAILABLE 
New York, N. ¥. os a 


December 4, 1959 
NOTICE TO THE PARTIES: 


_ Hearing in the above-entitled proceeding, now assigned 
wanoary 12, 1970, aE Washington, D. C., before Examiners 
James A. McKiel and Henry C. Winters, is canceled. 

_ In accordance with Rule 68 of the Commission's General 
Rules of Practice, notice is hereby given to all parties 
interested, that a pre-hearing conferen 
proceeding will be held on January 
a.m. United States Standard Time, 


ce in the above-entitled 

12, 1970, at’ 9:30 o'clock 

at the Offices if the In- 

estate Commerce Commission, Washington, D- C., with Examiners 

jes A. McKiel and James C. Cheseldine presiding.*~ eT 
At the pre-hearing cmference it is contemplates that 

the follawing matters.will be discussed: eee er ve 


mie ae tes | Pugh oa 
(1) The issues generaily with a view to their simplif 

The possibility and desirability of agreeing upon 
procedure to expedite and control the handling of 
proceeding including the submission of all or any portion’ 
of the testimony to be adduced by written statements; 
The time and place or places of such hearing or hearings 
as may be agreed upon; ng 

¥) The number of witnesses to be presented at. the time 
‘required for such presentations by all. the parties; 


65) pe practicability of submitting in written form the 
sig testimony of all parties with respect Co ew 
bas End Toe Y i: i : 
‘ssues raised by the Order of the Commission, herein, 
Gated October 29, 1969. 
Set 7 3 
“COTE: Protestants who £in 
“3tiogg 


‘iy 


has d it impossible to attend the pre- 
nfe - . . F 
ee hace may, if they so desire, file written 
_ vans On fne issues referred to above by 


two cor ie ~ eee Ms ae ‘ 
¢ ples with the Commission and one copy 


& Ns "sl “3 
si haan areas (John E, Robson and ELroy 4. 
as ° ral a if 
Ss -eeens, Bennett. Baird and Minow 
TRE Street, Ru te sad Wy 


: i. '20005) 


eS 4. 


Such statements, 


¢ a 
aod 
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(5) The practicability and desirability of alt parties 
_ exchanging exhibits covering the immediately above~. 
listed matters in advance of any hearing; and 


(7) Any other matters by which che hearing 


_cén be. expedite, 
Or simplified or the Commission's ha 


ndling thereof. aideg ff 


H. .NELL GARSON ; 
Secretary, 


Sid oS 
Dockes . MC- v562. (Suto 9345) qe IL) 
Bi) 3 3 


Mr. Hernly: Harold G. Hernly, 711 Fourteenth Street, N. W., 


; @. 
esneresn eneneninesneiimnassnameea Sd 


ene ee te ee 


'Washinaton, D. Cs, 20005. I appear here on pehalf of Boss 

: Linco Lines, Inc., Buffalo, New York; Houff Transfer, Inc., 

Weyers Cave, Virginia; Baggett Transportation Co., Hamilton, 

Alabama, and Gordons Transports, Inc., Memphis, Tennessee. 
Exam. McKiels Any others? 


I assume all of you have entered appearances and filled our 
} 


9 een = 


your pear 2 bianks not, you should do so. 


All 
The ce of December 4 listed several matters for dis= 


cussion at this conference, the first being an issue generally 


with a view tevard their simplification. I think we might 


en 


sk counsel for Railway Express if they have any suggestions 


| 


Mr. Coker: I would Like to renew a petition for leave to 


a mr rer 


intervene. I have a written copy. 


Exam. Cheseldine: Let the record show the Commission acted 


that favorably last Friday, the ninth of January. 


Exam. MeKiels All right. 


pape eee ENN ATE 


Are Wwe ready? 


I asked applizant’s counsel if they could comment on the 


‘ec, namely, issue generally 


a view toward their simplificaticn. 


Mr. Wolff: Nr. Examiner, 7.2 would, of course, be very 


pleasad if this co.sference does result in some narrowing of the 


oe 


po 


issues. We have no specific suggestion to make. It seems 
to us that probably if there are’ sny difficulties in narrowing } 
the issues it won't come from our side of the case. 
Exam. Cheseldine: Where we can start from? 
Mr. Wolff: I beg your pardon? 
Exam. Cheseldine: What do you understand the issues to be? 
Maybe we can start from there? 
Mr. Wolff: Certainly this case is distinct from the routine | 
| motor operating rights case. This is a case that first of 
all involves nationwide service, and a nationwide service that 
already in existence and has been in existence for many 
| years. 
I think that the routine matters which are approved in ordin- 
it 
|| ary motor rates cases are really not in issue here. 


| 


\ 
One of the issues in this case, perhaps, is whether the 


| proposed service would result in any service to new areas or 
| 
|, new points. 
{| 


Another issue is whether it is necessary for REA Express 7? 


{ 
{ 
' 
i 
lito obtain the authority sought in order to replace discontinued 
| ¥y Jj 

! 

| 


| 

! 

land inadequate passanger train service. 

| 

We think those are the two primary issucs in the proceeding, 
tt 

i 


| 
jr. Uxaminer. 


Exam. Cheseldines lell, Mr. Wolff, maybe we can get at it 


this war: Will you let the Commissicn know how you intend to 


| 
| 
H 


iprove your case? 


yl 


Mr. Wolff: We intend to prove that there is no new 
r 


service invclved in this application, by testimony. We intend 


, to prove by testimony of company employees, officers and ex- 


pert witnesses, that the authority sought is imperative if PEA 


i is to continue to exist. And further underlying that, that 


, the discontinuance of passenger train service and detioration 


of whatever passenger train service remains has left PEA 
with no alternative but to seek these riqhts in order to con- 
' tinue its service, not to provide any new service. 
Exam/ Cheseldine: Am I to understand from that statement 
| that you are not going to provide and furnish testimony of 
| any public witnesses in this proceedina? 
Mx. WoLEE: Wo, Mr. Examiner. 
Exam. Cheseldine: Well, that was your inference from 
i'your statement. 
your pardon if I mislead you then. PEA wil 
i present shippers who presently use REA service and have 
| used REA service for many years, who will testify to the effect 
that service be maintained, 
Exam. Cheseldine: Well, that comes to the question of 
i how many are you qoing to present? 
There were more than 300 certificates of 
'support filed with the application. We would hope that we 
| would nvt need to ates up the tims of the parties and the 


Commission with 360 witnesses. 


be 


I think at some point we should be able to obtain a stipula- 


tion from the parties that testimony of remaining witnesses 
would be to the same effect as that already presented, or the 


Ixaminer might perhaps even rule that there is no need for us 


To qive you an outside figure, I would expect that with 

no more than one hundred shipper witnesses, we can prove that 
ice still need REA service. 

Ixam. Cheseldine: Well, what is qojng to be the scope of 
the evidence by the employecs or officials of REA in support 
of their position? 

JOoOLEE: We will present 

Exam. Cheseldine: I am not Ssking for qenerally, and that 

|is what we are trying to get. You can't just start out here 


| by saying that it is up to the protestants to tell us what 


they think the issues are. You have got to say what you think 


eee ea ene mmm 
Serene ar ners ae ener en = = a 


Yes, Mr. Examiner, I think I have. The Scope 


o£ the = 


Exam. Cheseldine: Well, then, am I to understand that you 


~ 


do not consider this application that you are required to 


| prove public convenience and necessity? 
Mr. Wolff: No, sir, I left thet phase out, but of course 
| we must prove what is necessary in order to comply with the 


| statutory provisions. 


Exam. Cheseldine: Alli right, then, what do you think that 


cur 


Ok 


{ 


f 
I 
I 
; 
; 
i 
: 
: 
i} 
i 
i 
: 
i 
, 
i 
t 
i 
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will. require in this particular proceeding? 

Mr. Wolff: I think I had set that forth. I will repeat 
it, then. I think -- 

Exam. Cheseldine: I wish you would, because I want to get 
it definitely straiqht,’*just on what basis you intend to 


| present th application evidence? 


|; mew service to ney iS Or new points? Is it necessary 


for REA Express to obtain authority of the type sought, in 


ll order to continue to provide service which it has provided 


third, with the use of the shipper testimony we 


is there a shipper need for the continuance of the 


' service of REA, the service that PEA has provided for many 


a 


{ years. All of that, I think, will add up to the public 


convenience and necessity standard of the statute. 


Exam. Cheseldine: Well, REA holds a considerable amount 


' of present authority. I think that goes without saying. 


Mr. Wolff: Is the authority sought going to result ina 


Since you say that there is qoing to ba no change, why did you 
file this application? 


Mr. Wolff: We filed the application, Mr. Examiner, as I 


dicated, because REA, prior to April of 1968, struggled 
along with an antiquated and inadequate operating systen, 
which was tied to rail passenger trains. As th 


is well awari 1d ag everyone else in this room, for all 
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‘| practical purposes, their aren't any more rail passenger 


5 een nn ee ene a emt 


trains, and it became impossible to provide express service, 


| good service, at reasonable rates, because of the disappearance 


1e) 
th 


the underlying motor transportation previously used by 


REA. Although REA did hold a considerable amount of motor 


a ee en en 


operating authority from the Commission, going back more than 


lithirty years, it was insufficient to continue to conduct the 
| 
| 


very same operations REA had conducted for many years, because 


rf 
! 
3 t was fragmented, i* was subject to requirements of the cir- 
i 
i 


| eudtdious routings, and various kinds of inefficiencies, which 
we will present in evidence in great detail in this proceeding. 
| 

And so with the disappearance of the passenger trains, REA 
i 
Iwas forced to seek motor operating authority, to permit it 


\\¢0 maintain its existing service. 


Exam. Cheseldine: Mr. Wolff, it is necessary to get this 


\ 
} 
| 
\ 
| 
{ 
i 
‘ 


iBxaminer, known to these oentlemen, but I have to get it on 


| 
ilon the record. There is a lot of things that are known to the 


} 

i|the record, so we know where we are starting from. 

{| 

Mr. Wolff: Yes, sir, I appreciate that. 

xam. Cheseldine: I think that, as a practical person, 


realize that your emphasis here is on the continuation of the 


e 


ree 


e 
3 
a) 
Lhe] 


fr. Wolff: . Yes, Your Honor. 
Exam. Cheseldinre: Well, the continuation of the sane, 


lin your wind, may be different from otner people's, and it 


re ere cee ne nee er enna, 
ee Stier ene 


" 


i) 
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ig obvious that if it is merely a con.inuc*ion of the same 
you won't need any additional authority. “So, maybe we are 
coming to the proposition that the issue hare, first, is 
whether you need to file this application at all, or whether 
you can continue to operate as you propose to do under your 
present avthority. Is that the first issue? 


Mr. Wolff: Well, I don't accept the Examiner's statement, 


ee eC CC A RN 


respectfully, Mr. Examiner, that we didn't need the authority 
in order to maintain the same service. 

Sir, that,respectfully, is not correct. 

Exam. Cheseldine: Well, if it is not correct, then how do 
you say that you are merely seeking authority to continve what 
you have always done? 


Mx. Wolff: I explained that REA, in order to continve 
to serve the same points and areas of the country it had 
previously served, aS an express company, under part one of 
required, because of the disappearance of those passenger 
trains, to seek the authority souqht in this application, and 
that is in order to maintain exactly the same service. 
Exam. Cheseldine: Well, how is it the exact same service? 
Nr. Wolff: It's express service, from and to the same 
points served, again, for many, many years, for decaces. 


Exam. MeKtel: Ia the interpretation based on discontinuosone? 


| 
! 
the Act, using railroads, railway passenaer trains, was 
j 
| 
| 
| 
ia 


23 


Mr. Wolff: It's in the sense, Mr. Examiner, that REA 
ystem of service, and in order to 
ystem, it is necessary to have a broad fabric 


of operating rights, motor operating richts, to permit REA 


to operate effeciently and economically. Whatever motor 


, harge percentage of 


operating rights REA had befo ~- and I shovld add that a very 


“ 


of permanent motor 


operating authcrity 
There is nothing new about that at all. It's a very sub- 


of the application. For the convenience 


‘of the Commiss 1D in one place in this 


t 


Existing authority that was to be used as part 


1of the hub system was set forth in the application, and of 
PI 


'l course as to that there can be no issue whatever. 


REA holds that authority. &'s not really in issue in 
this proceeding. 

Exam. Cheseldine: What is that? 

Mr. Wolff: There are a certain amount of the routes set 
forth in this applic re ting of authority presently -- 
that is, at the time the application -- held by RFA Express. 

Exam. Cheseldine: Unrestricted? 

Soma of it does 
Examiner. 
Exam. Cheseldina: Let’s use an anaioay. Maybe you won't 


ider it one. But are you ecquainted with the fact that 
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the railroads in the midwest had considerable substituted rail 
authority to handle LCL traffic in the substituted service 


by motor carrier? 


t 


Mr. Wolff: I have no knowledge of that but I would accept 


the Examiner's statement. 


Exam. Cheseldine: Well, if you have no knowledge of it, I 


can't. use the following, when the substituted areas sought to 


get authority from the Commission to handle traffic not re- 
lated to rail movements, it came back with another application 
for unrestricted authority. But if you have no knowledge of 
it, I can't use it as an analogy. 

What do you consider service to be? 

Mr. Woltsé: (pres vice, Mr. Examiner. 

Exam. Cheseldi. Well, I wasn't getting into the different 
kinds of service. tali.ng about service, by a 
transportation company, rail or motor carrier. We? il get 

of. it. 
Mr. Wolff: The movement, in our case, of express shipments 


tendered for transportation. That is -- and the attendant 
service which goas along with that. 
Now, Gees the ‘authority held by a 
Carrier have anything to do with the type of service he per- 
forms, it performs? 
Soretimes it does. 


Exem. Cheseldine: Docs it have any effect in connection 


i 
Ih 
I 
ir 
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i 
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| with REA? 


Mr. Wolff: Yes, I think it does, Mr. Examiner. 


Exam. Chesaldine: What do yau consider an express service 


Uzeniner, I am not prepared to define 


service here this morning. The Commission has dis- 


;, cussed thet issue many times in quite a number of cases, most 


ecentiy I think discussed at lenath in the ex parte 242 


( Tasminal Area proceeding. I don’t thidk we prepared to 


} Giscuss the issue this morning. 


I am not sure how it helps us in this proceeding. 


rag 


Bxem. Cheseldine: Well, I ana little at a loss, 


W Wolff, with you saying that you are going to provide exactly 


, the sane service, but yet, it is qoing to be different and 


{you need different authority. That is what I can't under- 


Stane. 
Mr. Wolff: Sir, I have -~ we are going to serve the 
gama areas and the same points. We are going to provide ex- 


service. The vehicles used are qoing to he different. 


yor trains. That is the difference. 


* 
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Exam. Cheseldine: Well, that is the first time you have 
said so. That is what I have been trying to get to, to have 
on the record. 

Mr. Wolff: There it is. 

Exam. Cheseldine: All right. 


Now, is this an application under Part 2 of the Act or Part 


Mr. Wolff: PEA is an express company regulated by the 
Commission, pursuant to Part 1 of tha Interstate Commerce Act. 
The determination of status case, 1937, provided that REA, 
when it sought authority to operate motor vehicles, line haul 
transportation, should provide according to the Commission's 
|regulations under Part 2 of the Act. 
| 
| If you are asking if REA is a motor carrier under Part 2 of 
| the Act, the answer is no, Mr. Examiner, it is not. it's an 
| caine company under Part 1 of the Act. 

Exam. Cheseldine: Even if you are going to use all motor 


} 

|carrier service? 

| Mr. Wolff: Yes, sir. 
} 


Exam. Cheseldine: Now, will you tell us exactly what the 


es 


| 
a points are going to be in this? 

| Mr. Wolff: Mr. Examiner, they are set forth in the appli- 
| 

| 


lceation, which is a document of -- 


Exam. Cheseldine:r Well -~ 


| 
| Mr. Wolff: -- substantial size. It's a matter of public 


C7) 
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ecord, I wouid rather not read it all into the record. 
Exan. Cheseldi. iG. JT will help you, Mr. Holtf, if 
just want -- I have looked over the map 

the hub points I was not sure of because they crossed 
I wasn't exactly sure. Da you know them, in case I ask 
about a feu? 

My. Wolff: Pexhapa'. arhupe mot. 

Exam. Cheseldine: All right. It would seem to be clear 


that Boston, New Haven, New York, Aibany, Buffalo, Philadel hia, 
¢ i 


Pittsburgh, Washington, BD. C., Cleveland, with hub points. 


i ee bys eae 
Ham I correct af far a 


* think thet is correct, Mr. VYuaminer. 


+ 


4 


amame Chevel di Jeli, As hurdus a hub point? 


ot 


'g 
pe 


Exam. Cheseldine: Trank you. Cincinnati appeared to 


Mz. Wolff: Yeo j it's dewignoced as Hub 14. 


‘iesimcrhy tb aiiwsa' 
xan. Cheseid 
4 7 out 
TolLedo? 


Mr. Wolff: Wo, Mr. Examiner, Toledo is not. 


Exam. Cheasldine: iow about Indianapolis? 


Ave 
e 


io, Bir, Is"s. nos. 


Exam. Chesealdine: Detroit, Chicajo, Miivavkes, 


Kancas City, Minnesarol: and Dallas. Minnsapolis 


a 


Mr. Wolff: I don't believe Minneapolis is designated as a 
hub. §t. Paul ic. 

Exam. Cheseldine: Well, St. Paul, all ridht. Now, the 
ones I have named, and you have agreed with, are connected 
by a series of routes, and it is my understanding that you 


all motor carrier authority between those points, 


between those points, is that correct? 
Pp ' 


ir. Wolff: Between all the points you mentioned, Mr. 


Exam. Cheseldine: 


Mr. Wolff: I would have to consult the applicants to be 


sure that that is correct. 


\ 
{ 
that is the right to transport express traffic in motor ai 
i 
i 


Exam. Cheselidine: The other routes that are sevarated are 


between Atlanta and Jacksonville, and between San Francisco 
and Los Angaies. These routes between those two. And 


then there is two hubs that are off by themselves, Denver 


and Seattle, is that correct? 


Mr. Wolfs ind Seattle are hubs. I am not sure 
what you mean by off by themselves. 


Exam. Cheseldine: Well, they are not connected by any 


highway routes. 


Mr. Wolff: I think that is correct, they are not. 


Exam. Cheseldiz.e: Are you in a position to describe 


generally how you intend to oparate this hub system? 
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Mr. Wolff: Not at a pre-hearing conference, Mr. Examiner. 
We will certainly present the evidence of company witnesses 
this system will be operated at a hearing. I am 
not an operating official of the REA Express and T am afraid 
Exan. Cheseldine: Don't you know what the proposal is? 
fy. Wolff: Yes, Mr. Examiner, I do know what the proposal 
s bu& I am not prepared to present in detail how -- 
Exam. Cheseldine I didn't ask you in detail. I asked you 
| generally. I was very specific in saying generally. 
Mr. Wolff: Would you please repeat the question? 
am sure I know what you are asking, sir? 
Exam. Cheseldine % asked you, could you describe generally 
1 how you propose ¢ eerate this hub svstem? 
Wolff: Yes. he pre -raffic will be checked at 
2 various hub points, for movement to other hubs. At those 
other hubs it will be distributed throughout the so-callec 
4 Secondary route system, to ultimate destination points. The 
[baci concept -- wa will ba able to oporate batyveen important 


traffic eenters, which are also, as you c2n see, the large 


} 


i 
' etropolitan cer:ers of the United States. And the general 
}; 
a 


ethod of operation is to use the hubs as the name implies, 
central collecting and distributing points to move 
itraffie out to the smaller conrunities surrounding 
these big, urban centers. 


Exam. Cheseldine: Well, how will the traffic move from 
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Mr. Wolff: Mr. Examiner, I do not know how traffic will 
be handled between Denver and St. Louis. It may -- 

Exam. Cheseldine: I will give you the purpose of mv 
question. Denver is one of these hub points, out by itself, 
not connected by highway route, and I just wonder, I don't 
care where it's from in the midwest, but L just want to know 
how it wiil move to a hub that does not have a route. 

Mr. Wolff: How express company traffic would move? 

Exam. Cheseldine: That is all re are talking about. 

Mr. Wolff: {It would move by rail, Mr. Examiner. 

Exam. Cheseldine: The same thing would be to Seattle, 
is that it, to and from Seattle would he by rail? 

Mr. Wolff: I believe that is correct. 

Exam. Cheseldine: Is that rail passenger service or is 
that going to be freight trains? 

Mr. Wolff: It would not be a freight train, it might be 
piggy back service, and if there are rail passenger trains 
still being operated between those points, which is probably 
not the case, but it's possible -- 

Exam. Cheseldine: Isn't it true, Mr. Wolff, you just 


eacon't know? 


Mr. Wolff: I don't know what, Mr. Examiner? 


ixam. Cheseldine: Well, you are talking probably, probably. 


Mr. Wolff: I do not know, with any certainty, how REA 


Express operates over xy portion of its system, Mr. Examiner. 


x | 


ee | 


We will certainly satisfy you on all those questions at the 
hearing, and in as much detail as you desire. 
Exam. : i Well, I wasn't interested in too much 
but I thought we would at least get a 
general picture of the proposal. 
Mr, Wolff: Well, if there is something in qeneral that you | 
don’t understand about the proposal -- 
Exam. Cheseldine: I just asked a few questions and you came | 
' back with probably, probably, and that is not binding on you, 
or anybody else. 
WoLF£: To the extent that motor op2rating rights are 
ii not sought between points, and are not presently held hy REA, 
the traffic, then, is moving by rail. It may move by rail 
passenger train, if such service exists, it may move in piaqay 
back service. I suppose there is a possibility that it could 


4 move on mail and express trains, but very few of those are 


left. And so I have to say possibly, because I am not fully 


familiar with every, or any, for that matter, existing mail 


‘and express train. 
Exam. Cheseldine: Do you have any more comments to make 
about Part 1 of the prehearing conference order? 
Mr. Wolff: I do not, Mr. Examinsr. If my co~counsel do -- 
I have none, Mr. Examiner. 
Mr. Wisehart: No. 


Exam. Cheseldine: How about the other paragraphs? Do 


rd 


you want to make a statement in respect to those? 
Mr. Wolff: Well, whichever way the Examiner prefers to 
cover che issues. T€ you would like us to cover each one 
| first, and then the protestants, I will do that. 
With reepect to Item 2, REA requests that all parties agree 
| that all testimony and exhibits to he introduced in the pro- 


: ceeding be prepared in writing and served in advance upon 


all parties. We would sugoeat af least ten days in advance 


of the day on which the witness is to testify. Naturally, 


s 


| each party would have a right to correct or modify written 


testimony orally; and each party would have the ri 


a ee od 
Lyssa rsh 3 


ahd 


cross-cxamine each witness. This - JI believe, pretty much 


| the procedure which was cet up in the original order issued 


e 


by Commissioner 
And the same item, in Item 2, we world like to sav that 
‘service list in this proceeding is extremely lonc. It has 
ost 200 humdred names on it, and service of evidence 
on every person on that list is going to be 


‘extremely expensive and unduly burdensome, not simply for the 
= 


- 


applicant, but fer all the other parties in the proceeding, 
and I have a feeling that quite a number of names on that list 


are no loncer interestes proceeding, and we request, 


+ 


‘ therefore, Mr. Examiner, that a nev service list be prepared, 
icontaining the names only of those parties who have appeared 


‘of record today, at tnis proceedind, or have filed written 


no 
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representations with the Examiner with respect to the prehearin 
conference. Other parties who may want to be served could 
write to the Secretary of the Commission and ask to be put 


back on the list. 


But I can't tell you how expensive and time-consuming it ; 
ig to have to serve 200 persons each time. 


a great many psotestants participating in this case, and in 


the interest of an order senably expeditious pro- 
ceeding, REA requests that the protestants agree upon 
a spokesman cr perhaps two or three spokesmen to conduct 
cross-examination. We are going to have a verv protracted 
hearing if everyone sitting in the hearing wants to get up 
every witness, and I think we could save a 
of time if the leading counsel for the protestants 

would undertake to agree with their fellows on who shoulda 
conduct the cross-examination. 

Item 3, time and place of hearings. As I atated earlier, 


this proceeding deals with a nationwide system, and it's 


really not possible to bring the proceeding to all parts of 


the country, which are going to be involved. REA's counsel 
| is located in Washington, Mr. Robson and I have our office 
| here in Washington, and counseJ] for the leasling protestants, 


|X gather this morning, are also located in Washington. 


to put on its case solely in Washington. 


In the same connection, there are obviously going to he a 
| * 


We will undertake to bring our own witnesses to Washington, 
J 


eer sere mae 


if they ere located in other parts of the country. I think 


this will be much more convenient for everybody concerned, 


nee eae it mes an 


than to move the proceeding from city to city all around the 


country. And a quick examination only of the statements 


filed with the Commission with respect to the prehearing con- 


ae ee eee 


ee en ener se at 


ference, and thexe weren't very many, indicates that the 


following cities have bean suggested as possible places for 


hearing: 


Denver, Charlotte, Raleigh, North Carolina, Chicago, San 


francisco, Los Angeles, Phoenix, Kansas City, 


| Little Rock, Shreveport, Dallas, Detroit, Lincoln, Omaha, 


' and there was soma others in the protests that were filed. 
Obviously the expense for all concerned to travel around 
the countryside during the course of what promis 
\a rather long hearing, scems to me is qoing to be an unbearable 
urden for REA Express to bear, so in summary, we ask that our 
case be put on entirely in Washington. 


Exam. MeKiel: You ave including shippers, too? 


With respect to where the 


at this 


the applicant will have little or no cross- 


some protestants, and protestants" witnesses, 
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a result it may not be necessary to qo to those 
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locales at aid. 
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As to Item 4, I have this morning mentioned REA's plans 
with respect to the number of witnesses. I will repeat that. 
We expect to present 8 to 10 company employees, officers or 


consultants, as witnesses. We also plan to present testimony 


of shipper witnesses. I would hope that that could be 


limited in number, and presently I feel that that number would 


not exceed 100. 


With respect to the time, that would be consumed by this 
testimony, it is impossible for us today to make any estimate 
of that, in that the testimony would be written and served in 
advance, and the witnesses’ direct testimony on the stand, 
will, of course, take very little time. The bulk of the time 
y cross-examination which we heve no way of 
estimating. 

Matter number 5, for practicality of submitting written- 
form testimony, I think we have dealt with. 

Item 6, exchange of exhibits, I think we have dealt with. 

With respect to Item 7, any other matters, I have one 
suggestion to make, one request to make, and that is that 
all parties agree that the Trinc's statistical publications be 


agreed upon as sources for use in this proceeding. They are 


widely recognized as accurate and used by the protestants and 


other parties in proceedings before this Comiis¢ion. 


I refer to the Trinc's Red and Blue Books of the hrucking 


| industry. 
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At this time, those are the only comments we have with 


‘ yesoect to the matters noted in the Commission's order, Mr. 


PTs 


Exam. McKiel: Do any of the intervenors in support care 
to give their impressions, of any of these matters? 

Mr. Donelan: I have nothing to say at this time, Mr. 
Examinex. 

Mr, Martin: Mr. Examiner, on behalf of my people, we just 
feel that the express company is not providing the service 
thot we are now using, and we juget don't see that there is any 
we wonder what all the shouting is about, they are already 
doing it and we con't see the reason for shouting. That is 
it. 

Euam, Cheseldine: Why don't you try to convince Railway 
Express to withdraw the application? 


My. Martin: Wall, sir, the application is already under- 


way. it's not my position to do that. I think if the shippers 


we are the pecple using the service, and we are the people who 
want to continus. 

Exam. Cheseldine: I undarstand your position. 

Mr. Martin: Thank you. 


Exam. Cheseldine: I am probably boing a little facetious, 


Ruam. MeKiel: Anyone else? 


fir, Coker: A Washington, D. C. hearing for public witnesses 


would satisfy our interests, as far es tinea or whatever time 


| 
| 


| 
I 
| 


| 


| 
| 
} 


Exam. McKiel: Do we have any problem with respect to 


underlying documents? Are we going to have abstracts involving 


Ii is specified. I make no comment on the issucs at this time. 


} 
t * * * * 

underlying documents which will need to be examined? 

| 

| Mr. Wolff: Is the Examiner referring to availability of 
i] 

| 

\ 


work papers? 


Exam. McKiel: Are you going to use any abstracts of ship- 


' 


ments which will involve underlying documents which will need 


| 


| 
i 
Hi : ° 
ito be examined by the other parties? That is a pretty time- 
! 
| ‘ 

;consuming process. 

{ 

H 


\ 
{! 
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Mr. Wolff: Yo the extent that there are work papers or 


underlying documents used in the proceeding, Mr. Examiner, we 
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ty 2 * s bd 
twill make them available in the hearing room. We can make 
4 


Hi 
1} 


them available at some reasonable time prior to the hearing 
} 


cs , ‘ Ff 
‘in our offices here in Washington. 


Exam. McKiel: I was wondering if you were going to rely on 
evidence so it will be a significant factor, we 
satisfy if we can work out some schedule of 

those things prior to the hearings. 

Wolff: I don't believe it will be a siqnificant factor, 
lbut if it turns out that there will be a large volume of under- 
Wlying documents, we will be qlad to work out a schedule to 
jaccomn nodate the parties in examining the documents, and I might 


lsay that that, I suppose, would be a two-way street, we would 


have access as well to protestants' underlying documents. 


Exam. McKiel: We ask the protestants for any suggestions 


Mr. Sigmon: If I may, Mr. Examiner, my name is Richard Sig- 


A number of the counsel for protestants, probably a ma- 


‘ala of them who are in the room today, met yesterday and 


| 
| 
| 


‘tT got pushed up to speak on behalf of those who had aqreed 


discussed the matters set forth in the Commission's order, and 


at that meeting, but recognizing that there are other counsel 


who were either not there or who had some reservations with 


2 of the 


It's a public convenience and necessity case. And the usual 
public convenience and necessity issues, we think, are 
issues here. It's a large case, probably unprecedented in 
ts size, and this creates some problem simply in getting a 
lear understanding of what authority is involved, and also, 
lit appears that, as Mr. Wolff indicated today, and also as has 


been indicated in the Federal Register summary of the appli- , 


cation, that the application does embrace some motor carrier 


e 


uthority which Railway Express already holds, including, 


p 


as indicated in the Federal Register, some authority which is 


now held with certain restrictions on it, and there is an in- 


sii slates 


tention here to retove restrictions. 
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I also understand, and I think Mr. Jackson may want to speak 
to this, there is also some duplication between this applica- 
tion and other presently pending applications of Railway 
Express. 
Mr. Robson: Mr. Examiner, may I interject, excuse me, Mr. 


Sigmon. 


I think it's worth clarifying ter whom Mr. Sigmon is speaking 


‘3g this -- 


Mr. Sigmon: I am speaking on behalf of those parties for 


whom I entered an appearance, reqular common Carriers con- 


4 


' ference of American Trucking Association, as individual 


| carriers, and I am also acting as the spokesman for a number 
! of the protestants’ counsel who are in the room tcday, and 
|who I hope this will avoid their having to repeat this state- 


i} ment. 


Mc. Robson: Is there an indication of those whom you are 


| speaking for? 


Mr. Sigmon: May say if you make any statement any of 


jthe paxties are not agreement with, they can so indicate. 


However you wish to do it, those counsel who were at the 


||meeting yesterday, who generally agreed wish the position which 


' 


| 


| 


| 


am trying to present today, Messrs. Lakusta, Axelrod, Kinker, 
Block, Schwartz, Hall, Nenderson, Bernhard, McPherson, Murrett, 
Gonzalez and Jackson. 


I do have to make a caveat about Mr. Jackson, because his 


| 


) 
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carrier does conduct a different type of operation, that Mr. 
| Sackeson, IT think. would probably want to speak for his 
carriers an manv of these matters. And Fr. Bradshaw, also. 
Add Hernly to the list. 
Will you also add Mr, Pillar. 
Sigmon: Mr. Pillar wants to agree to this, too. 
Bxam. Cheseldine: Anybody else? 
Rose: Add my name to the list. 
Robbins: 
All riqht, I quess that takes care of it. 


| 


. do believe that the usual public convenience 


: 
end nescessit 


“yy issues are involved in this proceeding, and 


there ie en oblioation on the applicant to prove that the 

public convenience and necessity reauires the proposed service. 
In addition, we believe that the application and the related 

terporary authority application do raise a serious question 

ahant the financial fitness of the applicant, because as I 

read those applications and the various documents filed in 

connection with the temporary authority application, one of 

the reasone for the filing of certainly the temporary authority |-- 

and I believe also this permanent application -- was what 

applicant described as a critical financial situation which 

was getting worse at all times, and they cited a very substan- 

tial loss of revenue in the one var that was cited, 1965-66 

fFiacal year, and indicated that that was, if anything, worsen- 


ing. 


| 
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So I do believe that the application and the related tempor- 
ary authority application raises a question about the financial 
fitness of t! 2 applicant, which is one of those considerations 
that the Commission must deal with in a PC&N application. 

There is also, I believe, a question that should be dealt 
with in this proceeding, and that is the question of the 
present ownership and ‘control of Railway Express. In prior 
cases and other cases involving Railway Express before this 
Commission, it has been evident and it has been part of the 
case, in fact, that Railway Express was totally, wholly owned 

by certain of the nation's railroads. 

The present indications are that this ownership position 

| has changed, that the railroads have sold or divested themselves 
| o£ their stock in Railway Express. 

However, those present stockholders do indicate that the 

| railroads did retain or did receive, in partial exchange for 
their stock, certain options, which would entitle them to 
acquire stock in the Railway Express Company..- 

Whetier REA is still a rail affiliate is a matter which must 


be resolved, in a FC&N case, because of the Section 5 


policy, limiting sail affiliates to motor service, usable to 


public advantage in their rail opertions, and so I think that 
that question of the ownership and control of Railway Express 
is an issue that must be considered and dealt with in this 


proceeding. 
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Going now to Item 2 on the order of December 4, the counsel 
for the protestants are agroeable to the subinission of 


I think there 


| days in advance. 

The protestants don't insist on that. We do think it ought 
to be distributed at least the evening before the particular 
gitness goes on. But I don't know that there is any sharp 
objection to making it a week or ten days in advance, pro- 
viding that dees not cause any substantial delay in the pro- 
ceeding, because one of the things we are concerned about is 
that this matter move as expeditiously as possible, and we know 


the Conmission feels the same way. 


| 
| 
i 
i 
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Number 3, the time and place of hearings, during the 


| 
| 
i 
| 
| 
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scussion yesterday, we had referred to the places listed in 
the Commission’ > order of October 29. I think six or seven 


pOinks iss ; and the counsel who met were agreeable to 


3 


those places. 
Mr. Wolff indicated that Railway Express would prefer to have}. 
all those REA hearings in Washington, I made an appearance 


today on behalf of two carriers in place of Mr.Rebman, who 


Q 
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te here today. Mr. Rebman and possibly other counsel 


from outside of Washington are concerned about the place of 


hearing, and also che identificatian of the shippers who will 


pe 


testify at particular times and at particular locations. 


Many of the protestants are not in a position to have 


a ee ~ 


a counsel sit continuously through a long period cf hearings, 
although they would like to participate #&a participate not 
only in presenting their own evidamze, but also in cross- 


examining those witnesses who are testifying as to the parti- 


en mee 


cular area of their concern, their operating authority. 


And Mr. Rebman asked me to suqgest to the Commission that 


consideration be given to devising some way, perhaps, of 
having shippers who will be talking about traffic in a parti- 
cular territory, grouped together for a hearing, preferably 


at some point near or in that territory, so that the carriers 


who operate there would be able to come in at one time and 


|, Cross-examine those shippers at once, without having to appear 
; e y 
1 throughout the entire hearing. 


Now, I recognize that they are what might be called 


‘national shippers who are going to be talking about a number 


'will just have to fend for themselves on that. 


| 
| 
| 
| 
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But we do believe that regional hearings with the shippers 


| 
i 


‘grouped as much as possible, with thdir testimeny relating 


| 
| 
} 
| 
| 
es traffic sources around the country, and the regional interest 
{ 


| 


{ 
{ ‘ 

| 

|to the particular region, would be helpful to many of the 
|protestant:s and we think possibly expedite the hearing because 
|| 2 
if 


t would avoid their attending many of the other hearinas. 


{ 
: As far as the time of the hearing, we have no specific 


uggestion, except our general concern that this matter does 
ions promptly. Railway Express has been operating for 

a number of months, or has held temporary authority for a num- 

ber of months, and we would simply like to s22 the matter pro- 

gress as rapidly as it can. 


Ag to the number of witneseas to be presented, it's 


's direct case. 

Certainly each of the protestants that participates will 
jhave a minimum of one witness, and depending on what is devel- 
Noped in the direct case, one or possibly two other witnesses 

yin addition. I shouldn't think that mora than three would 
ibe required, except in very unusual cases. ; 
We talked about written submissions, and the exchange 
of the exhibits. We said wa would like to see them exchanged 


jthe evening before. We have no objection to exchanging them 


| 
earlier, if it doesn't delay things. 

Pnother matter cooing now to number 7, which we think would 
| probably help to expedite, is if the shippers in their 

Ip presentations relate their testimony as to use or need to the 
| 


cifie rontes ag set out in the application, this is a very 


it 
i" 
8 ng. a very complex application, and it is quite difficult 
' 


{ 
| 
{ 
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| 
i 
i 
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for the protestants to wade around through it trying to find 


ovt what routes might be utilized on particular shipper's 


i traffic. 


It would be, I think, easier and it would expedite 
things if the shippers could indicate in their statement the 
route or routes which might be used in transporting the 
traffic which they are excusing in those statements. 


Other than that, one of the matters in my own mind, and 


I did not talk to counsel about this and they may not necessar- 


re OA GET OE 


| ily agree with it at all, if any shippers are going to claim 


| an inadequasy of existing service as part of their direct 


+ 
cereesaner arene 
ce 


testimony, I think to the extent possible, they should try 


to give the specifics as to attempts made to use that service, 


| the carriers that they attempted to use, and what were the 


results of the efforts, so that we won't have a lot of cross- 


examination on a very qeneral complaint that the existing 


service is inadequate; rather, we will have specific cross- 


examination dealing with specific instances of alleged inadequa 


I think that covers everything that was referred to by the 


‘ 
\Stoup of counsel who were indicated. 


| Mr. Bernhard: Berl Bernhard, Consolidated Freightways. 


| 

| Mr. Examiner, what Mr. Sigmon said is entirely accurate 
°° far as any recollection of yesterday's meeting is said. 
' 


e 


‘And I subscribe to it. But one issue that was raised by 


} 
4 
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IRGA a little bit ago was the question about whether or not 
| 
| 


| 
i 
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protestants were going to agree or should be asked to agree 
| 
it 
} 


on designation of a “ey individ 


al 


vals for cross-examination, and 


XY would like to state on bchalf of Consolidated Freightways 
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is entirely unacceptable to us. We operate in 23 of the 24 
hub centers that are involved here, as good ar Mr, Sigmon 


is or anybody elise that inmay be vepresenting protestants, they 


examine, they can not Know our certificates or cur conditions, 
or our restrictions, and we would find that antirely un- 
acceptable. I would iike to suggest that the question of 
cross-exemination is a nutter that sheuié he left to the 
discretion of the Examiner. X£ the crous-exaitination & 


wandering or too long or irrete it can me cut off, but 


can not know the Consolidacad opezaticn well enauch to cross~ 
4 
| 


I do not believe tnat we are prep d to give up our right 
to cross-examination of these witnessas who will be operating, 


e 


said, in 23 of our 24 communities, under their applies 


Sigmon: wr. Exaniner, I agree wii: Mr. Bernhard. TI 

should have made the point myself and I did forset it. 
the other side of it, i think it would be 
to ask one or two counsel to be sufficiently knowledgeable 
about the 
every one ceapresent their 

Now, in the past, I think that the counsel here have worked 
cooperatively with the Cormission ané with BEA in these 
Railway Express cases. Certain coun: nyc tended ta take the 


lead in cross~examination and save avoided a Jot of duplication, 
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But in doing so, they haven't cut off the right of any indivi- 


a ne ee 


dual counsel to stand up and speak, as Mr. BErnhard said, 


| for the particular interests of clients, and I don't think 
| that this has delayed any of these proceedings. 


I think it has helped them. 


Examiner McKiel: Yes, sir. 


Mr. Axelrod: I would subscribe entirely to Mr. Bernhard's 
position of that, than Mr. Sigmon. I think that those of us 


i 
|| who represent other carriers should be allowed to cross~ 


examine, and in the discretion of the Examiner, it can be cut | 


off if it becomes repetitious. 


11 | 
i Exam. Chesgeldine: Well, that ig not going to be decided 
{ 
} 
| 


here today, gentlemen, but I can assure you Mr, McKiel will 


take care of it. 


Mr. Axelrod: Yes. 

Exam. McKiel: In your suggestion that shippers be grouped 
* | in certain areas for hearing, do I interpret from that 

that you are disagreeing with Mr. Wolff's suggestion that 

| all of his case be heard in Washington? 


Mr. Sigmon: I have been asked to state this position, 


| Mr. Examiner, for the two carriers that Mr. Rebman will be 


21 
representing in the hearing, but he asked me to appear for 
22 | 
} him today. That is, carriers operating in the midwest, and 
23 
| they are, of course, primarily concerned about the shippers 
24 


who will be testifying about traffic moving in that area and 


to the extent possible, if the shippers in that area, or 
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whose traffic is in that area, could be grouped, then it would 
mean their counsel could come in for a portion of the hearing 
only, and not be required to sit through the entire hearing. 

Exam. Cheseldine: Mr. Sigmon, and Mr. Wolff, too, that 
could he taken care of, verhaps if I can ask a few questions. 

Mr. Wolff, how soon will you be prepared to present 
applicant's operating testimony? 

Mr. Wolff: We would be prepared to go ahead pretty quickly, 
Mr. Examiner. I think a qocd date to begin the hearings 
would be about, I would sucgest March 30 would be @ good date. 

Exam. Cheseldine: Well, now, that means that you will 
agree to prepare the operating testimony in its entirety. 
hoes that mean you will also have the shipper witnesses' 
testimony prepared by them? 

Mx. Wolff: We would beqin to present our evidence on that 
Gay, which is going to teke some time to put in all together 
end we would serve as much of the prepared evidence in advance 
of that date as we could, and the remainder in advance of the 
days on which each witness is to testify, continuing 
the hearings from day to day. 

Exam. Cheseldine: Well, what happens to the time you esti- 
mate you are going to need for the operating testimony? 

Mr. Wolff: As I said earlier, Mr. Examiner, we would 
have approximately eight to ten witnesses on the various 


operating testimony questions, and the length of time they will 


a9 


i 


be on the stand is going to turn on the amount of cross- 
examination, and that I can't estimate. 


Exam. Cheseldine: Well, you can't estimate that, but yet, 


you are willing to put the evidz:nce of your public witnesses 
to the protestants, ten days in advance of their appearance. 


Mr. Wolff: Well, as the hearings proqress -- 


lee 


Exam. Cheseldine: I am not trying to talk about trying to 


do it. I am trying to get an agreement to do something 
definitely. That is the point, Mr. Wolff. 


fr. Wolff: And was the proposition to which you want 


— os 


agreement -- 


Exam. Cheseldine: What I had in mind was whether I can find 


i ook from you approximately, within a matter of a week or ten 
| days or two weeks, or even a month, when you can have the 
written testimony of the public witnesses you are going to 

| submit in this proceeding available. 


Mr. Wolff: We would be prepasted to begin presenting the 


| 
pehtneer testimony by the first of May, Mr. Examiner. 
| 
| 


Exam. Cheseldine: What I had in mind, Mr. Wolff, was very 


simple, which is to set the first phase of this application 


| for hearing on the operating testimony, and at the conclusion 
| 

| ‘ 

fas during the course of that hearing, you would present the 
me . 

iwritten statements of all your public witnesses, and provide 


| 


iprotestants with copies and before that initial hearing is 


|finished, the Examiner could tell you where he wants to hear > 
| 
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weeks, I think, from the day we begin with the operating testi- 
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these particular witnesses. I am just trying to get a simple 
proposition. It would take care of this other problem, if it 
is a localized, if it is a nation-wide shipper, it could 
be neard here, if it is a local shinper, why, then, he could 
be put in a pile to be heard some other point. 

Mr. Wolff: Ii understand. 

Exam. Cheseldine: That is ali I am getting at, if I can 


get some definite day as to when you will be ready to go and 


whenever “we can have this thing. 

Mr. Wolff: If we want to put ail the shipper testimony 
in writing, at the seme time, -- that is, not serve it on 
protestants seriatim as the witnesses come up for testimony, 
we would need a little more time to put all that together. 

So I would say sometime, the third week in May. We would 


need six weeks to put all the shipper testimony together, six 


Emam. Cheseldine: You are geing an awful short time on 


that, from my excerience. 


Mr. Rebten: He maans six weeks from the operating testi- 


Exam. Chegeldina: On. ‘hat is something else. We haven't 


Me. Wolff: Right. 


Mr. Robson: There is a lot of people involved, Mr. Examiner. 
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Exam. Cheseldine: Well, I would like to set this hearing 


here in Washington for the operating testimony, and require 
that the applicant bring the statements in and distribute 

them to protestants and also mail them to them, and then 

they can request where they would like them to be heard and em 


can request where you would like them to be heard, and the 


Examiner can make a decision. 


It seems to me to be fair to all parties, because some- 


body has got to make a decision. If you have any other 


suggestions, let me know. 


Mr. Sigmon: I am not sure that this might simply delay 


things, rather than help to expedite them, but I wonder if 
it's possible to the extent that the shipper statements are 


completed and ready for distribution, that the identification 


fo the chiprer and his area of use might be furnished, and on 


that basis, then, the choice might be made. 


Mr. Wolff: I think that is a good suggestion, Mr. Examinar, 


one that we could -- 


Exam. Cheseldine: If yeu are willing to try it, I am. 


Mr. Robson: We could indicate who the witnesses would be 


| at that point, and where their principal location was. 


Mr. Block: Location is «xrrelevant. It's where the shippers 


move that is relevant. 


Mr. Wolff: I can tell you right now most of them are going 


to be nationwide. 
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Mr. Block: That may ve and I would be surprised if the 
majority of them weren't nationwide, in which event they would 
he. here, but there may be a number that would be of local 
nature. 

Mr. Wolff: I think that is a,good suggestion, Mr. Examiner, 
w2 wiil do that and give you a date. 

Exam. Cheseldine: Is there any reason why you won’t have 
the shippers identified by the time of the March hearina for 
operating testimony onlv? 

Mr. Wolff: No. 

Mr. Robson: We hope there isn't any reason why. We will 
try to do that. 

Mr. Wolff: We will do that, Mr. Examiner. 

Exam. Cheseldine: Ali right. 

Now, can you, at the conclusion of the operating testimony, 
by some exhibit or something, list the shippers that are 
going to testify in support, and if you don't have their 
complete testirony, that you will apprise me of the scope of 
the testimony? 

Mr. Wolff: Yes, with respect to the areas involved. 

Exam. Cheseldine: Traffic involyed, also. 

Mr. Wolff: Yes, Mr. Examiner, we can undertake to do that. 

Exam. Cheseldine: All right. That is about the best 
I can think of. 


Mr. Siqmon: That is fine. 


Mr. Jackson: This is, as I understand it, an application 
under Part 2. Am I correct in understanding that the 
rules enunciated in the Schaeffer Case will be applicable to 
this proceeding? 

Exam. Cheseldine: Should be. 

Mr. Jackson: Unless Mr. Wolff wants to take another 
position. Are you acquainted with the Schaeéfer Case, 
Mr. Wolff? 

Mr. Wolff: No, I am not, Mr. Examiner. Would counsel 
dzscribe the rules that he refers to? 

Exam. Cheseldine: Well, you have already put your certi- 
fications in. I assume that they are going to be the 
same ones? 

Mr. Wolff: The witnesses? 

Exam. Cheseldine: Yes, they will come from that group? 

Mr. Wolff: Yes, sir. 

Exam. Cheseldine: Are you going to have any new ones? 

The point is, if you are going to have any new ones, you 
must notify the Commission and the parties, aS soon as reason- 
able after acquiring that knowledae. 

Mr. Wolff: All right. F 

Exam. Cheseldine: Now, it seems to me that if this exhibit 
is going to be made available to all parties and protestants 


at the end of the operating authority, that would be enough 


notice to you, and it actually could be considered as compliance 


with Schaeffer. Is there. anv objection to that? 
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I would like -- I don't want to see this case messed 


up with a lot of argument about the Schaeffer Case. 


Mr. Martin: I don't know how fine this Schaeffer Case 
cuts, but we have -- we may have substitutions between the 
Sam@ company. 

Exam. Cheseldine: That doesn't apply. 

He. Martin: All riaqht. 

“Exam. Cheseldine: We are interested in the company and a 
qualified witness. It doesn't make any difference whether it 
is Joe Doakes or Richard Rome. 

Mr. Martin: Anybody who will endorse the statement? 

Exam. Cheseldine: No. His assistant can come in as 
long as he is qualified. 

Mr. Martin: All richt. 

Exam. Cheseldine: Yes? 

Mr. Robbins: Bruce Robbins. I represent the Furniture 
Transportation Company. I have got two comments. One 
in connection with the proposal for a new service list, con- 
taining only the names of those protestants who either appeare 
here today or presented their positions in writing before 
this Examiner. 

I strongly question the propriety of such a move. ‘These 
protestants who failed to appear may have waived their right 
to express themselves as to the questions to be decided at 


this conference, »ut I don't believe they have waived their 


participation in the proceeding. 

The second point is that I get the impression that most 
of the public witnesses who will be testifying will be national 
shippers, and therefore their testimony, if ii: were to be 
presented as proposed, as it has been proposed so far, would 
be in Washington, D. C. | 

I therefore suggest that since many of the protestants, 
particularly my client, its position is not only territorial 
but also commodity-wise, and therefore I suggest that when 
the shippers'identit:y becomes known, their order of testimony 
at this initial hearing for the operating witnesses, that the 
commodities that they will be transporting also be disclosed 
and perhaps a grouping made at the Washington hearii.a for 
the presentation of shipper testimony, according to the 
commodities that are involved in the support. 

Mr. Wolff: May I ask counsel a question? 

Exam. Cheseldine: Yes. 

Mr. Wolff: You mean electronic tubes would be heard in 
Kalamazoo or Albuquerque? 

Mr. Robbins: No, that is not what I am suggesting. But 
if, for instance, your shipner of electronic tubes is a 
nationwide shipper, and in addition to 90 of your 100 witnesses 
his testimony would be presented in Washington, since the 


interest of my clisnt would be concerned primarily with 


furniture, he would not be interested in the testimony of your 


QV 2% 


electronic tube shipper. I am suggesting that many of 

your shippers will be shippers of specific commodities, and 
if several of them ship electronic tubes, then their testi- 
mony be presented with some kind of grouping in Washington, 
if they are national shippers. 

Exam. Cheseldine: You want grouping on the basis of 
territory as well as commodities? | 

Mr. Robbins: Well, & would prefer -- I think it would 
depend -- 

Exam. Cheseldine: To the extent possible. 

Mr. Robbins: I think it would depend upon the character 
of the shippers involved. I understand that many of tnen 
would be national accounts. 

Mr. Wolff: He means -- 

Exam. Cheseldine: I understand what he means. You want 
a grouping to the extent possible of similiar commodities 
ana similar territories. 

Mr. Robbins: Yes, I do. 

Exam. Cheseldine: Thank you. ‘That is reasonabie. but 
there is nobody that has waived anything with respect to not 
appearing at this prehearing conference. There are still 
protestants of record. 

Now, as to the listing, service lists can't be changed un- 
less the party that is stilJ a party withdraws from Lt, Of 


there is something in the Commission order that says he must 
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do something or otherwise he will be stricken. And until a 
protestant has something before him to make a decision on, 
I don't believe the Commission could put out an order that 
they have got to do something, or otherwise it's stricken. 

So I can't see how we can accomplish your suggestion in 
that line. 

Mr. Wolff: Mr. Examiner, suppose REA Express undertook 
to write to each of these persons on the service list, and 
if each wished to be served with future documents, and 
those -- let's say those who at least respond that they no 
longer wish to be served or those for whom the address is 
incorrect -- 

Exam. Cheseldine: If vou would do that, Mr. Wolff, and 
tell them to advise the Commission to strike their name off 
the service list, we will be qlad to do so. 

Mr. Wolff: Very well. We will try to do that. I say 
this because with no intention of cutting anybody off -- 

Exam. Cheseldine: I am only telling vou the only way it 
can be done, that is all. 

Mr. Wolff: We will do that. 

Mr. Block: Would it be possible for protestants to he 
furnished with a copy of that service list? 

Mr. Wolff: The Commission would be glad to do that. That 


is how we got it. There seem to he a couple of loose ends, 


Mr. Examiner. 
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Exam. Cheseldine: Wait a minute. Well, the best thing for 
you to do is designate a committee around here to get 
the copy from the Commission docket section. Any other loose 
ends? 

Mr. Sigmon: I would like to make an additional appearance 
at a proper time. 

Exam. Cheseldine: All right. 

Are thexe any additional appearances at this time. 

Mr. Robbins: I spoke before, yes. 

My name is Bruce J. Robbins, law offic-:s of Arthur J. 
Piken, 160-16 Jamaica Avenue, Jamaica, New York,10432. I 
am an attorney admitted to practice before the highest court 
of the State of New York, and I am admitted to practice befor 
this Commission. 

I represent the Furniture Transport Company, Inc., as 
a protestant... a 

Mr. Jordan: Harry J. Jordan, 1000 Sixteenth Street, 
N. W., Washington, PD. C., £ am an attorney admitted to vract 
before the Commission. I am representing McLean Trucking 
Company, Smith Transfer Corporation of Virginia and Bell 
Lines, Inc. 

Mr. Sigmon: Mr. Examiner, Richard Sigmon, I previously 
my appearance for certain protestants. 

David Millner, who represents six carrier protestants in 


this proceeding, was detained due to bad weather and asked 
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me to enter an appearance and represent the interests of | | 
those six clients for the purpose of this prehearing eee 
Those carriers are Cargo Distribution Corporation, 

Eastern Freiaghtways, Inc., Lake Shore Motor Freight Co., 

Long Transportation Co., Andrew McDermott, Inc., William Mc- 


Cullough Transportation Co., Inc. 


Exam. Cheseldine: Now, any additional comments by other 


Mr. Rose: Sir, did you make any ruling on the request to 
Mr. Wolff that the statements of the various protestants do 
not have to be circulated to other protestants? 

In other words, if everybody has to make -- file a copy 


of his statement with all the other counsel of record, 


and I know that point was raised, but I did not hear you rule 


on it. 


| 

| : 
protestants? | 4 

: 

| 

ig 


Exam. Cheseldine: Are you talking about protestants’ | 
statements? | q 
Mr. Rose: Well, yes. I mean, for example, if I represent ) 
three short haul carriers in Missouri and I am sure a lot 
of these protestants and lawyers representing other protestants 
are not oging to be interested in their particular statement 
with respect to their operation, and I am just wondering if 
it is going to be necessary for each counsel to submit a copy 


of his statement to verify staterents to all the other 


g 


counsel of record. 
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Exam. Cheseldine: It hasn't been done in the past. Tf 
don‘t know why it should be started here. 

Mr. Rose: I see. All right. 

Mr. Wolff: Don't we have to serve all parties on the ser- 
vice list? 

Exam. Cheseldine: He only has to serve the applicant. And 
intervenors of record. Intervenors in support. That is all. 
Because the protestants doen't know the other parties. 

Mr. Jackson: I just with to call the written motion to 
your attention that I previously presented for the 
of having that matter appear of record. 

Exam. Cheseldine: Mr. Jackson, you haven't presented it on 
the record. You gave it to the Examiner before the hearing 


was called. 


Mr. Jackson: Yes, sir, that was my purpose. I said I want 


to get it on the record at this time. 


Exam. Cheseldine: Can you give a copy to the applicant's 
| counsel? 
Mr. Jackson: Yes, sir, prior to the hearing. 


Exam. Cheseldine: Does applicant have anything to reply to 
this? Do you wish to reply to it? 


Mr. WOLEE: To what, Mr. Examiner? 


| 
| Exam. Cheseldine: Well, you were supposed to have gotten 
P copy of this motion. 


Mr. Wolff: TI haven't had a chance to read it, Mr. Examiner. 


\" believe under the rules we have twenty days in which to 


| 


tei 


reply. 
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Exam. Cheseldine: Do you want twenty days? 


Mr. Wolff: Motion to dismiss? 


A 


(": 


| Yes, I’ guess we should have whatever the rules permit, Mr. 


Examiner. I haven't read it. 


Exam. Cheseldine: Well, suppose vau -- you wanted some 


consideration here and I will give you ten minutes to read 


it and then you can tell me what you want to do about it. 


Mr. Wolff: I think without reading it I can say I woule 


Examiner. Isn't that what the rules permit? 


Exam. Cheseléine: Well, but then qenerally they permit 


but if we want 


: 
like to have twenty days in which to resnond to tt, Pry 
to move this thing along, I don't want | 


to wait around twenty days to decide for you to aet this in and 


then us have to present it to the Commission. 


Mr. Wolff: What lenath of time does the Examiner recommend 


that we have? 


Exam. Cheseldine: Well, reasonable time. Just Con't 


see any reason on a thing like this, that r probably could 


write it for you «+ 


My. Wolff: This motion could have been made a long time 


ago, I'r. Examiner. It was just handed to me this morning. 


Exam. Chesel@ine: 1 think we are entitled to time to 


respond to it. 


Exam. Cheseldine: I don't ser any reason why we can't 
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get it movina. Just asking for the maximum time without 
even thinking about it. 

Exam. Cheseldine: Mr. Jackson, <o you have some additional 
copies of this motion? 

Mr. Jackson: I have some. How many conies would you 
like? 

Exam. Cheseldine: I would like about seven. Wave vou aot 
a signed copy here? 

Mr. Jackson: Yes, sir, the siqned€ original, I believe, 
was given to the Examiner. Do you have the copy that I 
originally gave to you? 

Exam. Cheseldine: Yes. 

Mr. Jackson: That is a cony of the first motion. 

Exam. Cheselcine: Off the record. 

(Discussion off the record.) 

Exam. Cheseldine: All riqht, come to order, centlemen. 
The Examiners do not feel that this is a time to rule on 
this motion to dismiss, even if they had the authority, which 

they co not. 

At a prehearing conference -- it may be tendered to the 
Commission with the admonition to applicant's counsel to 
reply to it as soon as possible. 

Mr. Wolff: We shall do that Mr. Examiner. I would like 
to nete for the record that I believe this motion has pre- 


viously been mace and eenied by the Commission. I think there 
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is a question of propriety of second commission -- 

Mr. Jackson: Not this motion. Not this motion. 

Exam. Cheseldine: I -- 

Mr. Wolff: We need not take the time of the hearing 
with that sort of thine. 

Exam. Cheseldine: Well, I would say that, if I recollect, 
this motion was -- a previous motion was denied at this time, 
and there has been a prehearing conference, and there is a 
little more information available to the Commission, so I 
would not rely entirely on your answer, strictly on the fact 
that it has been denied before. 

Mr. Wolff: Thank you, Mr. Examiner. 

Exam. Cheseldine: When the Commission has more information, 
sometimes it acts when it previously wouldn't act. 

Is there anything else, gentlemen? 

Mr. Wolff: I just wanted to be clear that in Mr. Siqmon's 
discussion of the matter of exchanging evidence in written 
form, I don't remember exactly what his agreement was, what 
he wanted to agree to. Is it ten days in advance of the time 
the witness will testify? And this, by the way, I assume -- 
and I want to be sure on the record’, that this is clear, 
whatever we agree to. 

Exam. Cheseldine: As far as I am concerned, nobody has 
agreed to anything. You have stated your position of what you 


would be willing to agree to. 
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Mr. Wolff: Perhaps we can secure agreement on this since 
it's an important issue for qoinq forward with everything else 
in the case. I just want to be clear that it qoes for both 
protestant anc the applicant. 

Exam. Cheseldine: Why does that necessarily follow? 

Mr. Wolff: Mr. Examiner, the purpose of submitting written 
evidence in advance to expediting the hearing and make it 
more efficient, it seems to me that that purpose cuts both 
ways, -- that is, with respect to applicant's testimony, 
as well as protestants' testimony. It is unthinkable it 
should only be on one side. 

Exam. Cheseldine: That is always the case? 

Mr. Wolff: I beg your pardon? 

Exam. Cheseldine: Is that always the case? 

Mr. Wolff: I think it should be always the case. 

Exam. Cheseldine: Well, that is your position. You have 
stated it. So why don't you just wait until the Commission's 


order comes out. 


Mr. WoLfE: 


Exam. Creseldine: Because I first want to find out how we 
can work this proposition at the first session, the oral 
hearing, to reach aqreement on the applicant's case. You 
can be assured that the Examiner will do the same thing for 
the protestants, if it is feasible at that time. ‘That is how 


it works here. 
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Mr. Wolff: Yes, sir. 

Exam. Cheseldine: Not aareement of parties. The 
Commission directs it. 

Mr. Lakusta: I would simply reiterate the observation that 
was made by one or two others. I would hope the Commission 
would seé |. its way clear to having at least one set of 
hearings in San Francisco, because I think the parties that 
we represent could most conveniently make their own position 
clear at that location, rather than here. 

Exam. Cheseldine: Well, have you stated how many witnesses 
and how much time you require at that point? 

Mr. Gakusta: We have stated it in our protest. I think 
we stated three days in total. I recoonize that the 
operating case should probably be in Washinaton, and we would 
expect to be present for that. But for the shipper testimony, 
which is what I have in mind, I would hope that the order 
could be effected so that those shipments which involved 
West Coast shippers could be dealt with in San Yrancisco or 
Los Angeles. 

Exam. Cheseldine: Are you talking about the applicant's 
case? 

Mr. Lakusta: I am talking about the applicants' case. 

Exam. Cheseldine: Wow can you estimate the time required 
for applicants’ case in San Francisco? 


Mr. Lakusta: No, I bea your pardon, Mr. Examiner. 
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far as our -- I was talking about the protestants’ case, in 
estimating the time that our testimony, protesting shipper tes-~ 
timony and other types of protesting testimony, would 

Exam. Cheseldine: Then I asked how many witnesses and how 
long you expect to take? 

Mr. Lakusta: I stated, sir, that I think it would } 
three days. 

Exam. Cheseldine: That is the time. Now, how many witness 


Mr. Lakusta: Well, we have, I think we have seven pro- 


in the order of fifteen. 


2xam. Cheseldine: What l:ind of other witnesses are you 


s? 
testants, and I believe that the number of witnesses would be | 


going to have? 

Mr. Lakusta: They would be operating witnesses. We mioaht 
have one or two shipper witnesses, as well. 

Mr. Amelrod: Mr. Examiner, I wasn't sure whether you 
were attempting to set any protestants time now. I didn't 
think so. But if you were, I would likewise to make a request 
for other: locations for protestants’ testimony. TI didn't 
think this was the time that we were going to be concerned 


with that at the moment -- 


Exam. Cheseldine: Well,if you are not going to be at the 
operating hearing, why, now is the time. 


Mx. Axelrod: We will be at the operating hearing. 


Exam. Chesel@€ine: But there will be time to make your 
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representations then. 


Mr. Axelrod: We intend to be at the hearina. 


Exam. Cheseldine: That is why I was not thinkind about 
protestants, when you asked for information about the time to 
present evidence, and just say three days, without telling me 
the number of witnesses, there is a biq disagreement as to 
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time require:| for witnesses on one part and other parts of the 


country. 

Mr. Kinker: Bob Kinker, Mr. Examiner. 

Exam. Cheseldine: Just a minute, Mr. Kinker. I have one 
more question. If the protestants' witnesses have their 


prepared evidence, and all they have to do is go on the stand 


for cross-examination, do you mean to tell me that you need 
three days to hear the evicence of seven carriers? 

Mr. Lakusta: That probably is an outside limit, and I 
did have in mind, it would include extensive cross-examina- 
tion, perhaps it could be done in a day. 

Mr. Kinker: I am correct, am ¢ not, Siz, that at the fisst 
few days of the hearing involvino applicant's operating 
witnesses, that a determination will be bequn to be made at 
that time to the location for the hearing of applicant's public 
witnesses? Is that correct? 

Cxam. Cheseldine: That is a proposal that I made that 
seems like nobody objected to it too much. 


Mr. Kinker: Thank you. 
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Exam. Cheseldine: Were there any objections to it? 

At least that will be the first permanent time that the 
Examiner will have an indication of the scope of the witness' 
testimony and how many there are. 

Mr. Hill: If the Examiner please, my name is Hill. I 
would like to inquire of applicant's counsel at this time 
whether the applicant has under consideration on contemplates 
any restrictive amendments to the applicant's prior to the 
commencement of the hearing. 

Mr. Wolff: I think the answer to that is no. 

Mr. Hill: Thank you. 

Exam. Cheseldine: Is there anything else, qentlemen? 

Mr. Hill: Thank you. 

Exam. Cheseldine: Is there anything else, gentlemen? 


Mr. Coker: Mr. Siamon mentioned something regarding that 


certain testimony should be included in shipper's statements. 


I would like to know what status of that is. I don't think 


a ern ar rr emnern 


specific indications should be made at any prehearing conference 
order as te what shippers' testimony should contain. That 
should be dependent upon whatever the law is, and that shoule 


be sufficient. 
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Exam. Cheseldine: Did you suggest that the Commission 


specify? 
Mr. Sigmon: Ves, I did. I was suggesting that to the 


extent any shipper's testimony included allegations of in- 
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adequate existing service, that we should trv to deal with 
specifics, rather than just the ceneralities. 

Exam. Cheseldine: You don't have any objection to that, do 
you, Mr. Coker? 

Mr. Wolff: I am not sure I agree with that, Mr. Examiner. 
I am not sure I agree. I didn't know we were aning to agree 
to anything here today. 

Exam. Cheseldine: Well, I doubt if you will. 

Mr. Wolff: I don't want anything I have said to sound as 
though I agree with anything Mr. Siamond has saic. 

Exam. McKiel: We says it should be done in all cases, but 

seldom is. 

Mr. Wolff: I understand Mr. Sigmon was making comments 
as to what he would like to see in the testimony and he is 
free to comment. 

Exam. Cheseldine: We is trying to put you on notice that 
if you want to make allecations that are worth anything, that 
they ought to be specific. 

Mr. Wolff: In his opinion, worth anything. 

Exam. Cheseldine: That is right. 

Mr. Wolff: Yes, I understood that. 

Mr. Robson: We appreciate his counsel. 

Mr. Bernhard: I am not at all clear as to where this 
discussion has gone in terms of what has been brought up earlie a. 


that counsel for applicants would make available to protestants 


some underlying documents, and I wasn't clear beyond that 
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| whethe or not anybody would be expected to go to an under- 


; lying document if no abstracts were prepared. Is the sense 

! of this that there will he abstracts of there won't be ab- 
stracts, and under what circumstances and what advance 

notice will be given to protestants to see underlying aes 

Exam. Cheseldine: I don't believe that Mr. Wolff knows 
whether he is going to use abstarcts of ewes is that 
correct? 

Mr. Wolff: I would like to accommodate counsel's interest 
in knowing the answer to the question, but fT don't think that 
the answer to the question of whether you will have reasonable 
access to underlying work papers turns on the answer to the 
question, whether abstracts are going to be used or not. 

And you must agree with that, that is not really relevant to 


your guestion. 


Mr. Bernhard: I don't agree with that at ali. f8"s 
entirely relevant. 

Exam. Cheselidine: All right, then don't bother about it. 
It will. be put in the order. 

Mr. Wolff: Well, we will give you, as well as our counsel, 
reasonable access to underlying work papers, whether they qo 
to the abstracts or not. You are not interested only in 
abstracts, are you? 

Mr. Bernhard: I don't want to ke presented, Mr. Wolff, 


with a whole raft of underlying documents without any direction 


F4{| 


« 


| to them as to what they are being put in for. 


Exam. Cheseldine: I am coming to that. What was the date _ 


that you suggested for the hearing on the operating testimony? 


Mr. Axelrod: March 30. 


Exam. Cheseldine: What date before that will you have the 


operating testimony available for distribution to the parties? 
Mr, Pobson: Ten days. 


Mr. Wolff: We can prepare to be instructed ten Gays prior 


the day each witness will testify. That is, starting 


the 20th, we will have the first day's witness’ testimony. 


Exam. Cheseldine: TI don't want it that way. I want the 


whole thing. 


Mr. Wolff: At once, all at once, Mr. Examiner? 


Exam. Cheseldine: dust tell me when you are going to be 


ready to have the whole business set up, So you know what is 
going to be presented and so do the parties. 

Mr. Jackson: You are speaking now only of the operating 
case? 

Exam. Cheseldine: That is right. 


Mr. Wolff: Well, -- 


Exam. Cheseld@ine: You were complaining about mailing it to 


all these parties. If you had to do it seven or eiaht times, 


it would be a whole lot more trouble than doing it once. 


Mr. Wolff: The 20th of April, Mr. Examiner, we would 


have all cperating evidence. 


Mr. Axelrod: You mean March? 

Mr. Wolff: No, I mean April. 

Exam. Cheseldine: Wait a minute -- 

Mr. Axelrod: You were going to start March 30. 

Mr. Wolff: Put if I have to have it completed, I need 
a little extra time. 

Mr. Robson: I think what Mr. Axelrod means that is the 
hearing would go forward to that date. The date of the 
hearing, if it is all to he submitted at once -- 

Mr. Axelrod: I understood you intended to start the hearing 
on March 30. I am sorry. 

Mr. Wolff: I had originally suggested that date. 

Mr. Axelrod: Yes. 

Mr. Wolff: But if I have to have all operating evidence 
completed at the same time, I would like to have a little 
more time. 

Exam. Cheseldine: I don't like vou to say I have to have. 
I don't know how in the world you can start a hearing on the 
operating testimony without having it all complete. 

Mr. Robson: Move it ahead 30 days. Twenty to thirty 


days. 


rr 


Mr. Wolft: That is, the hearina would -- 


Exam. McKiel: You want to start the hearing ten days 
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after April 20? Is that what you are suggesting? 


Mr. Wolff: Yes, Mr. Examiner. 
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Exam. Cheseldine: Well, you tell us when you will be 


ready to go forvard with alli of the operating testimony pre- 


pared and ready to be distributed? 


Mr. Wolff: April 20. 

Exam. Cheseldine: All right. 

Mr. Barrett: Will the statements he served on April and 
you will go ahead with the hearing on April 30? Is that 
it? 

Exam. Cheseldine: I want to know when he will be completely 
ready to go forward and have the complete oral testimony, I 
mean the oral testimony reduced to writing, of his operating 
witnesses, and he says April 20. 

Mr. Aeekeuads But the hearing, it commences -~ 

Exam. Cheseldine: It will have to commence in May. 

Mr. Axelrod: What day is April 30? 

Mr. Robson: That is a Thursday. 

Mr. Wlock: That is in the middle of the motor carriers 
convention. 

Exam. Cheseldine: I know it is. 

Mr. Axelrod: Why don't you commence on a Monday? 

Mr. Wolff: I would have no problem with commencing on 
Monday, Mr. Axelrod. 

Exam. Cheseldine: We are not fixing a definite date now. 

Mr. Axelrod: I see. 


Exam. Cheseldine: Anythina further, gentlemen? 
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-Mr. Sigmon: On this point, Mr. Examiner. we are now 
talking in terms of the operating evidence, taking more than 
90 davs to’ get ready. TI think that this is an extremely 
long time, particularly in view of the fact that PEA has been 
operating under this temporary authority for over «0 months 
now, and I would like to see that date cut back, if possible, 


and to get this hearing started certainly no later than March 


30, if we can do it. 

Mr. Block: TI aqree. 

Mr. Jackson: I think this case was previously set down for 
the actual commencement of the hearing on today's date, and 
this was changed by order of the Commission, changed to a 
pozhearing conference, and I certainly have no criticism of 
that at all. Bunt I do think that applicant should, at this 
time, have made substantial preparation in gettirg his 
operating testimony together and I think that the date 
stipulated or suagqested by counsel for the applicant is not 
necessarily an attempt to draq feet, but certainly is an 
inordinatelv long time to wait, a long time awav from now. 


Mr. Wolff: Mr. Examiner, you ase talking about three 


weeka, sir. That is the difference, between the date Mr, 


Siqmon suggested and the date we suggested. Three weeks, in 
a case that I don't think anvbodcy in this room can estimate ho 
long it is going te take, and I certainly want to make quite 


clear that there is no draagina cf foet on our part here. 


75 

Mr. Block: Almost three months to the proposed date. 

Mr. Jackson: This is a case the applicant is presently 
operating under temporary authority, Mr. mame and I think 
that puts certainly a somewhat different light on it from the 
usual case. 

Mr. Wolff: What date do you recommend that we commence? 


Mr. Jackson: As promotly as possible. 


—pececinnih <a sin etpcatine =item amici saromceeton ter: aeRO OCCT A 
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Mr. Wolff: Well, that is not very helpful. Give me a date. 
Mr. Jackson: All right. 


How about 30 days from today? 


Mr. Wolff: That is a very short length of time, Mr. Siq- 
mon recognized that and he svagested March 30. 

Exam. Cheseldine: No, you suggested March 206 

Mr. Robbins: All we are speaking of is the operating 


authority? 
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Exam. Cheseldine: Yes. 

Mr. Robbins: I can't see what problem is in coing forward 
with your operatin: testimony. All this time you are 
conducting temporary éperations for a substantial 
period of time. I can't see any reason for more than thirty 
days. ‘ 

Exam. Cheseldine: Maybe Mr. Wolff has an excuse for it. 


X don't Know. 


i 


I don’t have any excuse, Mr. Examiner. 1 


have an explanation. 


nm 


; Exam. Cheseldine: 
| Mr. Wolff: 


| 
| now? 
Mr. Wolff: 


All right. Let's have that. 


This is obviously a complex case, with a 
| lenqthy application. The operating evidence will have to be 
| prepared in qreat detail. 


Txam. Cheseldine: Has any preparation been made up until 


Of course it has, Mr. Examiner. 


Exam. Cheseldine: Then why weren't you able to describe 


in more detail what the proposal is? 


Well, I don't think we are getting anywhere, gentlemen. 
The only thing I want to make clear, that we will give Mr. 


Wolff, the Commission will. give Mr. Wolff, is time that 


either have the shipper witnesses' testimony completed, or 
you will have a list of the shippers with a scope of their 
testimony, and that will be the shippers that are gcing to 
support this application and no others. 


Mr. Wolff: We will definitely have the list of shippers, 


| you have requested, with the understanding that you will 
| 
| 
| 
| 
| 
Mr. Examiner. 


find out what they are going to cover, because I want to set 


| Euam. Cheseldine: You are going to have plenty of time to 
{ 
| 
this case for hearing here in Washington or other points with 


an idea that we are going to get through on the allotted 


for hearina. 


You have our assurance, Mr. Examiner, that the 


| time and it can't be done unless I know what we are setting 
| 
| Mr. Wolff: 


ie 


Tl 


list of witnesses and scope of testimony will be prepared on 


time. 


Exam. Cheseldine: And any complete testimony that you have 
finished by then? 

Mr. Wolff: We will do our best to produce it by that time. 

Exam. Cheseldine: With that understancina, we will set 
the operating testimony hearing shortly after the first of 
May. And then we will move forward quickly after that. 

Mr. Block: And he is to submit the operating testimony 
ten days before May 1? 

Exam. Cheseldine: It will be in the order assigning it for 
hearing. 

Mr. Martin: I would like to make it clear for the record 
that our people have not agreed with Mr. Siamon's specific 
indications as to what evidence and how we should present 
at. 

Exam. Cheseldine: There is no requirement that you sub- 
mit any evidence. That will answer your question. 

Mr. Martin: Well, that wasn't what I was talking about, 
sir. He made some suggestion as to how the shipper testimony 
should be set up and presented. 

Exam. Cheseldine: If you have no obligation to submit 


any testimony, you surely can submit what you want to. Dol 


make myself clear? 


Mr. Martin: Well, there is some implication a little while 
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ago that something Mr. Sigmon suggested was a very good 
suggestion and other people aqreed with it. I want to make 
sure my disagreement is on the record, that is all. 


Exam. Cheseldine: Well, I am not going to say one way or 


the other. I am merely coing to say one way or the other. 


I am merely going to say that you can put in anything you 
want. You can attempt to. If the Examiner will receive it. 
But I am not trying and the Commission doesn't want to bind 
him with your suggestion. 

Mr. Martin: I have no further comments. 

Exam. Cheseldine: I tried to make it as clear as possible 
without telling you a direct answer to your question hecause 
I don't think it is proper for me to tell you a direct 
answer to your question. You have counsel, don't you? 

Mr. Martin: Mr. Examiner, I didn't ask a question. I 
asked that I be permitted to say on the record that I 
disagreed with him. 

Exam. Cheseldine: I am sorry, I thought it was in the form 
of a question. 

Mr. Martin: No, sir. 

Exam. Cheseldine: All right. I misunderstcod it as a 
question. I am sorry. All right, if there is nothing 
further, the hearing is closed, and thank you. 


(Whereupon, at 11:50 o'clock a.m. the prehearing conference 


was concluded.) 
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SERVICE DATE 
JANUARY 16, 1970 


‘Y 
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ORDER 
INTERSTATE COMMERCE COMMISSION 
No. MC-66552 (Sub-No. 2314) 


RAILWAY EXPRESS AGENCY, INCORPORATED 
(New York, ) 
PRESENT: Rupert L. Murphy, Ccmmissioner, to whom the matter 
which is the subject of this order has been assigned 
for action thereon. 


Upon consideration of the record in the above-entitlea 
roceeding, and of petition of the Secretary of the Army, 
shrough duly authorized counsel, on behalf of the Department 
of Defense, filed January 8, 1970, for leave to intervene 
in support of the application; and good cause appearing therefor: 


i 


It is ordered, That petitioner be, and it is hereby, 
permitted to intervene in said proceeding with the right to 
appear and participate in all further proceedings therein. 


‘Dated at Washington, D.C., this 9th day of January, 1970. 


By the Commission, Commissioner Murphy. 


=z / va, it 
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NEILL GARSON, 
Secretary. 
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SERVICED DATE 
‘ORDER FEBRUARY 9, 1970 


INTERSTATE COMMERCE CCMMISSION 
MC-65562 (Sub-No, 2314} 
RAILWAY EXPRESS AGENCY, INCORPORATED 


(New York, N. Y.) 


IN THE MATTER OF PETITION FOR LEAVE TO INTERVENE 


Ms, 
ae Rupert L. Murphy, Commissioner, to whom the matter 


which is the subject of this order has been assigned 
for action thereon. 


Upon consideration of the record in the above-entitled 
proceeding, and of petition of American Retail Federation, 
filed January 9, 1970, for leave to intervene; and good cause 

ppearing therefor: 


p a It is ordered, That petitioner be, and it is hereby, 
permitted to intervene in said proceeding with the right 
E ‘ ’ appear and participate in ail further proceedings therein. 


Dated at Washington, D. C., this 2nd day of February, 


g 1970. 


( ( By the Commission, Commissioner Murphy. 


i Al /y ve ee 


H. NEIL” GARSON, 
Secretary. 


’ 
* " 
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February 13, 1970 


Mr. John E. Robson 
Leibrnan, Williams, Bennett, 


> Baird and Minow 


31156 Fifteenth Street, N. W. 
Washington, D. C. 20005 


Dear Mr. Robson: 


* 


This replies to your inquiry of February 9, 1970, requesting prompt 


advice with regard to the change of the corporate name of Railway Express 


Agency, Inc., to REA Express Inc., ard the manner it can be effectuated in 
the Commission's records. The steps outlined in your letter of February - 


eacaiaanead the proper procedure to be followed. 


I would like to take this opportunity to call your attention to the promise 


_ that was made to the Commission with respect to the many pending applicztions 
: of REA for permanent operating authority which have been superseded by the 


omnibus Sub-2314 application. When that application was filed, the Commission 
was assured that steps would be taken as soon as possible thereafter to clear 


_ the docket of a large mmber of pending motor carrier permanent authority 


applications as well as simplifying the temporary authority application fimzs. 


| I personally have spoken to and written REA officials several times as have 
other members of this office. The last ime was with Mr. Wolff of your office © 


within the past several weeks when he was given a computer machine print out of 


“.: the sub-numbered permanent authority dockets with which we are covered. To . 


date, we still have heard nothing. There also is the matter of a petition filed by ~ 


.. REA with this Commission and the CAB concerning which Director Stilhvell has 


attempted to contact you without success. It would be much appreciated if 
cooperation could be a two-way street, and that an accommodation with respect 


to these matters might be reached. Your prompt advice in these Inatters would. 
be most i: aieacaacata 


Sincerely yours, . 


Sheldon Silverman 
Director (Acting) 


NYC - W569 (Sup 2345) (Pact 1st) 


SEXVICE DATS 
F232UARY 25, 1970 
ORDER 


INTERSTATE COMMERCE COMMISSION 
No. NC-66562 (Sub-No. 2314) 


RAILWAY EXPRESS AGENCY, TNCORPORATED 
(iNew York, N. Y.) 


IN THE MATTER OF PETITION FOR LEAVE TO INTERVENE 


e RF NT: Rupert L. Murphy, Commissioner, to whom the matter 


( which is the subject of this order has been assigned 
: for action thereon. 


Upon consideration of the record in the above-entitled 
| sabato ad and of petition of The National Retail Merchants Association 
filed February 11, 1970for leave to intervene; and good cause 
ppearing therefor: 


It is ordered, That petitioner be, and it is hereby, 
ne “ted to intervene in said proceeding with the right 
d*uppear and participate in all further proceedings therein. 


Dated at.Washington, D. C., this 17th day of February, 


f 1970. 


By the Commission, Commissioner Murphy. 


2 
H. NEIL GARSON, 


Secretary. 


Was 
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SERVICE DATE 
ORDER MAY 7, 1970 


INTERSTATE COMMERCE COMMISSION 
No. MC-66562 (Sub-No,. 2314) 


RAILWAY EXPRESS AGENCY, INCORPORATED 
(New York, N. Y.) 


IN THE MATTER OF PETITION FOR LEAVE TO INTERVENE 


PRESENT: Rupert L. Murphy, Commissioner, to whom the matter 
which is the subject of this order has been assigned 
for action thereon. 


Upon consideration of the record in the above-entitled 
proceeding, and of petition of The U.S. Atomic Energy Sommission, 
filed april 15, 1979; for leave to intervene; and good cause 
appearing therefor: 


It is ordered, That petitioner be, and it is hereby, 
permitted to intervene in said proceeding with the right 
to appear and participate in all further proceedings therein... 
Dated at Washington, D. C., this 23rd day of april, 
1970. 


By the Commission, Commissioner Murphy. 


bed bee. 


GARSON, 
(SEAL) Secretary. 
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Law OFFICES 


SCHINDEL & COOPER 


Esc 1 9 im DMs 

450 SEVENTH AVENUE, NEW “‘yO@RK:N-Y. 1000! 
Kara an S.SCHINDEL ; 

er ee TELEPHONE 344-5575. 

ANoREW M.SCHINDEL Pat: 


Se PY ond rye ae 
* VECDINGS 
Sreenen FL SCHINOEL 


August 4, 1970 


Sectiou of Operating Rights 
Interstate Commerce Commission 
Washington, D. C. 20423 


Re: Railway Express Agency, Inc. 


( : 
Gentlemen: 
F 


\ 


Could you please advise us whether Railway Express 
Agency, Inc. has over-the-road operating authority 
between Anderson, South Carolina, and the Atlanta, 
Georgia, airport. 


If so, could you please advise us of the docket num- 
ber assigned to this operating authority. 


( 


b- 
Very truly yours, 
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Mr. Kalman S. Schindel 
Schindel-& Cooper-z.:.-. 
450 Seventh Avenue 

New York, New York 10001 


- Dear Mr. Schindel: 


This replies to your letter of August 4, 1970, 
inquiring whether Railway Express Agency, Inc., is 
authorized to perform service between. Atlanta 

' Pamicipai Airport, Atlanta, Ga., on th «== hand, 
--. and, on the other, Anderson, S.C. iach 


- ' REA presently is operating in what it terms a’ 
“Hub” system throughout the United States, pursuant - 
to temporary authority issued by this Commission in 
No, HC-66562 (Sub-No, 2303 TA), A corresponding 
application for permanent authority has been filed ; 
in No. MC-85552 (Sub-No. 2314), The latter proceeding 

.. has not yet been the subject of oral hearing, but the 
temporary authority, under the provisicns of the 
Administrative Procedure Act, will remain in force 
uncil final disposition of the permanent application 
proceeding. ey aw ’ 


Route 10-4, as identified in both the temporary 
authority and permanent authority application, ay 
authorizes RZA to perform service betveen Atlanta and : 
Greemville, S, C., and between Greenville and Anderson, - 
Additionally, there are numerous other combinations of 
routes which RZA could join toe perform this service, 


It appears that the Atlanta Airport may not be 
within the corporate limits of Atlanta. If this is 

the case, REA would be able to serve the airport only 
if it had filed a terminal area tariff for Atlanta 
naming the airport, or the territory in which the 
airport is located, as a seryice point. As a cvrollary, 
if RZA holds authority to serve points on Interstate 
Highway 35 south of Atlanta, it would be able to serve 


’ 
we ae Cm 


the airport. Because REA's: route authorizations: 2r2- 
so numerous, and its tariff filings so voliwmincus,: it 
‘would be unduly burdensome to determine the method by 
which REA clains the right to serve the aizporz. 


Should you desire further assistance: in this 
matter, you may wish to contact the Commission's 
Regional Manager at Atlanta, James B, Weber; ‘Room: 300. 
125% Peachtree Street, N.W., Atlanta, Ga. 0309 
(404-526-5371). : 


Very truly yours, 


Henry U. Snavely 
Deputy Dizector- ss. : 
Section of. Opsrating Rights 
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USE FIFTEENTH STREET, N. Ww. - WASHINGTON, 0. C. 20005 - 2>2 "B33-8606 


CHICAGO OF FICK 


- ONE FIRST NATIONAL PLAZA 
Cricacod, iILuNo1s 60670 
August 19, 1970 of 


3i2-329- o 


Arthur M. Wisehart, Esq. 

‘Vice President and General Counsel 
REA Express, Inc. 

219 East 42nd Street 

New York, New York 10022 


Re: MC-66562 (Sub 2314) 


Dear Art: 


; I received a telephone call today from Mr. Sheldon 
Silverman, Director of the ICC's Office of Proceedings. He 
is quite concerned that we have not advised him as to our. 
intentions in the Hub proceedings. In addition, Mr. Silverman. 
reminded“me that to date only four of the many pending appli- 
cations for authority have been withdrawn by REA and there 


has been no further action in the matter involving Motor 
Transport. 


I explained to Mr. Silverman that everyone at REA 
has been fully committed over the past six weeks to dealing 
_with various aspects of Air Express, including CAB and court 
litigation. I told Mr. Silverman that we would make every 


effort to get back to him on the Hub case within the next 
week or ten days. i : 


Sincerely, 


Elroy H. Wolff 


ce: John J. C. Martin, Esq. 
Sheldon Silverman, Esq. 
EHW/kas 


ANC 6562 (Seo, 2547 Pact tet) 


ARTHUR J. PIKEN ' 
Counseior ai Low 


212 592-8700 
Suite 1515 


Bruce J. Robbins One Lelrck City Plaza 
Robert W. Piken Flushing, N. Y. 11368 


July 29, 1974 


Robert L. Oswald, Secretary 
INTERSTATE COMMERCE COMMISSION 
Washington, D. C. 20423 


RE: Docket No. MC-66562 (Sub-No. 2314) 
Railway Express Agency, Incorporated 


Dear Mr. Oswald: 


In connection with the above-capticned application proceeding, 
this office filed a protest in behalf of The Furniture Transport 
‘Company, Inc. on January 17, 1969. The last correspondence we have 
in our file on this matter from your Commission is an Order dated 
May 7, 1970. 


Kindly advise the present status of this matter ,—~ 
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August 23, 1974 


Arthur J. Piken, Esquire 
Suite 1515 

One Lefrak Plaza 
Flushing, New York 11368 


Dear M--: Piken: 


{ 


This repliesito your letter of July 29, 1974, 

concerning the status of the application of REA 
Express, Inc., in Now NC~68562 (Sub-No- 2314). 

' REA’s so~called."Huh” application. 


A pre-hearing confer 
‘Matter on Jamary 1, 1970. No date has been set: 

for formal hearing in this proceeding. Ag you 

are no doubt aware, this application envisions-a 

lationwida:-system- cf? routes- comprised of a miltitnude 
of both: REA’s. presently held authorities as well as 
newly applied for operating rights. The problems . 
tts raised by a proceeding- such as this are ag° 
massive’as the application itself. 


ence was held in this 


; I regret that I am unable to suggest the 
brocessing time fox this proceeding in the light 
_£ its umusual natum, 


2 


* Sinterely yours, 


J. Patterson Kinz 
Deputy Director : 
Section of Operating Right. 
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ORDER JANS 1975 


INTERSTATE COMMERCE COMMISSION 


No. MC-$6562 (Sub-No. 2345) 


REA EXPRESS, INC., DOCKET CONSCLIDATION 
(New York, N. 4 


PRESENT: Rupert L. Murphy, Commissioner, to whom the 
; matter which is the subject of this order has 
been assigned for action thereon. 


It appearing, That REA Express, Inc., presently has 
pending before this Commission, a number of applications 
gncluding the 193 applications listed in the appendix. 
hereto; that. the monitoring of these applications by this 
Commission would be greatly Facilite2ted by the consolidar- 
tion of these requests for permanent authority intoa 
single application proceeding; that these applications. © 
involve many similar issues and ace related to REA's, 

"hub" distribution concept; that this cemsalidation places: 
no added burden upon REA, but merely is an internal 
Commission redesignation of REA's pending cases; that 
each appropriate sub-numbered proceeding listed in the 
appendix will become a specified part of the consolidated 
docket; that the specified part numbers are listed in > 
parenthesis following the appropriate sub-murmbered pro- 
ceeding they replace in the appendix to this order; that 
the consolidation of the 193 applications listed in the 
appendix hereto should be accomplished under the titled 


caption above; and that in light of this ‘consolidation 
the 193 proceedings listed in the eppendix to this order 
can be dismissed with no prejudice to REA; 


It further appearing, That these permanent applica- 
tions permit: Rea to continue operations pursuant to 
related temporary authorities; that this administrative 
action will not affect REA's operations under its tem- 
porary authorities; a 

It is ordered, That the 193 proceedings listed in 
the appendix to this order be, and they are hereby, con- 
solidated in the manner described above into a single 
proceeding No. MC-66562 (Sub-No. 2345). 


— nl 


appendix 


lembraces those proceedings listed in the 
to this order. 
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ORDER 
INTERSTATE COMMERCE COMMISSION 
No. MC-66562 (Sub-No. 2345) 


REA EXPRESS, INC., DOCKET CONSCLIDATION 
(New York, 1 ¥. 


PRESENT: Rupert L. Murphy, Commissioner, to whom the 
matter which is th: subject of this order has 


been assigned for action thereon. 


Tt appearing, That REA Express, Inc., presently has 
| pending before this Commission, a number of applications 
' Gneluding the 193 applications listed in the appendix | 
a hereto; that. the monitoring of these applications by this 
| Commission would be greatly facilitated by the consoLida-: 
tion of these requests for permanent authority inte # 
single application proceeding; that these applications. 
| involve many similar issues and are related to -REA"s | 
"hub" distribution concept; that this ecnsoalidation places 
no added burden upon REA, but merely is an internal - 
Commission redesignation of REA‘s pending cases; that 
| eth - each appropriate sub-numbered proceeding listed in the 
appendix will become a specified part of the consolidated 
docket; that the specified part numbers are listed in - 
| parenthesis following the appropriate sub-mumbered pro- 
. ceeding they replace in the appendix to this order; that 
the consolidation of the 193 applications listed in the 
| ’ appendix hereto should be accomplished under the titled 
_ eaption above; and that in light of this consolidation 
the 193 proceedings listed in the appendix to this order 


=" 


can be dismissed with no prejudice to REA; 


3 It further appearine, That these permanent applica- - 4 

tions permit REA to continue operations pursuant to 
related temporary authorities; that this administrative —. ats 
action will not affect REA's operations under its tem- 
porary authorities; 7 a. aie a ee 


It is ordered, That the 193 proceedings listed in 
the appendix to this order be, and they are hereby, con- 
solidated in the manner described above into a single 
proceeding No. MC~-66562 (Sub-No. 345). : : , 


lembraces those proceedings listec in the appendix 
to this order. E 


No. MC-65562 (Sub-Na. 2345} 


It is further ordered, That the said sub-numbered 
Pree ree oe ‘a 
roceedings Listed in the appendix hereto be, and chev 
are hereby, dismissed. 


Dated at Washington, D. C., this 8 th day of 
January , 1975. 


| _ ROBERT L. OsWaLp, 
(SEAL) . Secretary. 


-‘ NOTE: This decision is not a major Federal action 
significantly affecting the quekty of the 
human environment within the meaning of thea 
National Environmental Policy Act of 1969. 
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REA EXPRESS, INC., 
HUB-TO-HUB TEMPORARY AND 
PERMANENT AUTHORITY APPLICATIONS 


PETITION SEEKING DISMISSAL OF THE 
MC-66562 (SUB-NO. 2314) PERMANENT AUTHORITY APPLICATION 
AND FOR CANCELLATION OF THE 
MC-66562 (SUB-NO. 2308 TA) TEMPORARY AUTHORITY 
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Robert L. James 
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Washington, D.C. 20036 


Richard R. Sigmon 
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Washington, D.C. 20004 
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BEFORE THE 


INTERSTATE COMMERCE COMMISSION 


. DOCKET NO. MC-66562 (SUB-NO. 2314) AND 
DOCKET NO. MC~66562 (SU3-NO. 2308TA) 


' REA EXPRESS, INC., 
HUB-TO-HUB TEMPORARY AND 
PERMANENT AUTHORITY APPLICATIONS 


PETITION SEEKING DISMISSAL OF THE 
MC-66562 (SUB-NO. 2314) PERMANENT AUTHORITY APPLICATION 
AND FOR CANCELLATION OF THE 
MC-66562 (SUB-NO. 2308TA) TEMPORARY AUTHORITY 


Comes now American Trucking Associations, Inc. (ATA), and files this 
petition pursuant to Rule 102 of the General Rules of Practice, requesting 
the Commission to dismiss the Sub 2314 permanent authority application for 
want of prosecution, to cancel the Sub 2308 temporary authority granted 
by order dated June 3, 1968, and to hold that; such temporary authority is 
void and of no force and effect. 

ATA is the national organization of the trucking industry representing 
all types of motor carriers of freight, both for-hire and private. Itisa 


non-profit corporation organized and existing under the laws of the District 


of Columbia, with offices at 1616 P Street, N.W., Washington, D.C. 20036. 
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I 
STATEMENT OF THE CASE 
____. __--By- applications dated March el, 1968, and April 9, 1968, in Docket 
Nos. MC-66562 R-452 and Mc-66562 (Sub-No. 2308 TA), Railway Express Agency, 
inc., sought emergency temporary authority and temporary authority, 
respectively, for a total period of 180 deys to restructure its then 
eeerene er to a so-called Hub system. The REA proposal was 
summarized in the April 3, 1968, order in the R-452 proceeding as involving 
performance of service between 24 Hub cities in the United States over a 
~ network of routes referred to as the “Primary Sytem, Hub-to-Hub," both 
then eeu Nacaneia sought in the applications, and a so-called "Secondary- 
System, Hub-to-Satellite" service over 4 network of routes both then 
authorized and sought, radiating from the various Hub cities to various 
points in its service areas. 
Numerous protests we-e filed to both the Emergency Temporary Authority 
and the Temporar; Authority applications. By order dated March 26, 1968, 
in the R-452 ETA proceeding, the Temporary Authorities Board (now designated 
_.._the Motor Carrier Board) denied the ETA application. On reconsideration, 


; i 
by the April 3, 1968, order, the entire Commission vacated and set aside 


st. Aan: at em a i 


the Board's order and granted the requested temporary authority for a period 


of 30 days. By order dated April 30, 1958, in the R-452 proceeding, the 


| Commission permitted various associations and individual carriers to inter- 


a § vene in the proceeding and denied various petitions for reconsideration 
- —-gid/or postponement of the effective date of the April 3, 1968, order. 
Petitioner believes thet tvo 30-day extensions of that Emergency Temporary 


Authority were grantei. 


| j 


CL ‘ ° 
Y Now tnow AS Aon cipress, anc., end referred to nereinafter as REA. 


que 
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By order pee June 3, 1968, in the Sub-No. 2308 Temporary Authority 
procceding, the Commission, Division 1, granted REA temporary authority for 
a period of 90 days commencing no sooner than July 2, 1%8, to perform a 
comparzble service. By order dated August le, 1968, the Commission, Division 1, 
denied various petitions for reconsideration of the June 3, 1968, order and 
overruled an embraced motion to stay said order. By letter dated September 10, 
1968, the Secretary of the Commission declined to accept for filing a 
petition in the Sub-No. 2308 TA proceeding seeking a finding that an issue 
of general transportation importance was involved. By order dated October 28, 
1968, Division 1, acting as an App2llate Division, denied a joint petition 
of various protestants requesting a finding that an issue of general trans- 
portation importance was involved, or alternately, that the entire Commission 


grant reconsideration. 


Mich., 1970), the United States District Courtdismissed a complaint against 
the grent of that temporary authority. 
In Docket No. MC-66562 (Sub-No. 2314), by application filed May 29, 1968, 
and published in the Federal Register of November 23, 1968 (pp. 17502-17616) , 
i 
REA sought permanent authority for the tub steed and Satellite-to-Hub 


o operation. Numerous protests were filed to that application. 

By letter dated August 22, 1968, the Secretary of the Commission notified 
REA that, since it had complied with the requirement under LO C.F.R. Part 1101 
it could continue the temporary authority operation until further order of 


the Commission but not beyond the time of final determination of the Sub 


2314 application for vermanent authority. 


: E In Saginaw Transfer Co. v. United States, 312 Fed. Supp. 662 \4.D. 


. 


-h- 


In Docket No. 66562 (Sub-No. 2337 TA) aakud March 1,°1971, PTA applica 
for authority "to operate motor vehicles transporting commodities gencrally 
of moving in express service between all points in the United States over nori- 
radial irregular routes." In the statement in support of the application, 
REA declared that it had been operating under the Hub system since April 3, 
‘i 1968, (almost 3 years), that its then new management had "exerted every 
effort to make the Hub system adequate for REA and the public," but that the 
Hub system nevertheless has proved to be both costly and inefficient for REA, 
and inadequate in providing service to the public. (pp. 1-2) The statement 
also declared that an analysis by Y T. Kearney & Co., Transportation Con- 
sultants, led i the conclusion that "there is no way that REA's present 


authority can be used to provide the flexible, efficient, economical service 


required for express operations in today's world." It went on to describe 


denied the application for temporary authority and, by order dated August B 
1971, the Commission denied various petitions for reconsideration. a? 
By applications filed on or about November 22, 1971, in Docket Nos. 
MC-66562 R-471 and MC-66562 (Sub-No. 2344 TA), REA sought emergency temporary 
authority and temporary authority to transport pane commodities, with 
: ® exceptions, in express service, over irregular routes, between all points 
in the United States, restricted (1) against the transportation of any piece 
weighing more than 1,000 pounds; (2) against the transportation of any ship- 
: ment weighing more than 10,000 pounds; and (3) to the performance of service 
between those points in the United States listed in REA tariffs published and 
: on file with the Comsission as of November 15, 1971. 
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a? 
| the "defects" in the Hub System. By order dated June 30, 1971, Division l 
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In its argument in support of the application, applicant stated: 


"Because of the type of operation that REA is 
forced to conduct under its present Hub authority, 
-REA has suffered losses which have been staggering." (p. 6) 


In its report dated December 7, 1971, denying the R-'71 emergency tcmporary 
authority application, the Commission, noting that REA's shipments had 


declined and that its losses had increased during fiscal years 1968-1971, 
stated: 


“This experience of REA has not, it must be 
emphasized, occurred as a result of this Commission's 
refusal to permit the carrier's management the 
widest latitude possible. Rather, it is the result 
of REA's own miscalcuiations, albeit by a previous 
management team. Nonetheless, REA came before 
this Commission less than 4 years ago, pleading 
imminent financial doom and debilitating operational 
problems, to restructure into the Hub system. 

This, according to a management assumedly responsible 
and capable, was REA's only possible salvation. 

That their judgment was less than accurate, viewed 
from the advantage now of hindsight, cannot be 
gainsaid." 9 


By letter dated January 31, 1972, REA withdrew the Sub 2344 temporary 
authority application and that application was dismissed by order dated 
February 2, 1972. 
II 
ARGUMENT 


A. The Sub 2314 Permanent Authority Application Should Be 
Dismissed For Want of Prosecution 


As indicated in the statement of the case, R@A filed its Sub 231} 


application for permanent authority on May 29, 1968, and a sunmary of that 


ins., Application for =TA, 217 u.c.c. 80, 87 (1971). 


Les 
authority was published in the Federal Register of November 23, 198. 
Since that time, and particularly since March 8, 1971, when it filed the 
Sub-No. 2337 TA irregular-route authority application repudiating the Hub 
concept, REA has made no effort to prosecute the Sub 2314 permanent Hub 
authority application. On the contrary, as noted above, in the Sub-No. 
2337 TA application, REA declared that the Hub system was costly and 
inefficient for PEA and inadequate to provide service to the public, sup- 
porting such conclusion by reference to a study by outside traffic consult- 
ants. Furthermore, on November <2, 1971, in the R-471 and Sub 2344 ETA 
and TA applications, REA contended that Suciiatdone under the Hub temporary 
authority resulted in "staggering" losses. 


It is evident from its lack of action over the intervening seven-year 


period and from its condemnation of the Hub authority in the Subs 2337 and 


2344 temporary authority applications, that REA had no desire to prosecute 
the Sub 2314 permanent Hub-to-Hub authority application. 

Rule 247(f) of the special rules governing applications for operating 
authority contemplates the prompt prosecution of such applications or 
their withdrawal and/or dismissal to bring the matter to sii disposition. 
The continued pendency of the Sub 2314 permanent, authority application 
violates ie spirit and intent of that rule if not its literal terms. ‘The 
time is long past dve when REA should either have prosecuted the Sub 2334 
application or requested that it be dismissed. 
B. The Sud 2308 Temporary Authority Should Be Promptly Cancelled 

The Suv 2303 temporary authority has remained outstanding since the 
initial grant of emerzency temporary authority on April 3, 1968, only 
because ¢ velated 3ub 231+ permanent authority application has been in a 


pending 
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‘ of prosecution, and 
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Section 558(c) of the Administrative Procedure Act (5 U.P.C. §558(c)) 

provides, in part, that: 

When the licensee has made timely and sufficient 

application for a renewal or a new license in 

eccordance with agency rules, a license with 

reference to an activity of a continuing nature 

does not expire until the application has been 

finally determined by the agency. 
In Pan-Atlantic St. Corp. v. Atlantic C. L. R., 353 U.S. 436 (1957), the 
Suprene Court held that temporary authority issued under parallel provindons 
in Part III of the Act is a “license" within the shmeaatiag of the Adminis-~ 
trative Procedure Act and comes within the quoted provision of that Act. 

Section 1101.1 of 49 C.F.R., governing temporary operating authorities 
and ee provides for Commission determination of whether temporary 
operating authority granted under section 210a(a) of the Interstate Commerce 
Act is to continue in force beyond the specified expiration dates pending 
the determination of an application for permanent authority. Section 1101.2(f) 
provides that an application shall be considered to be "finally determined" 
when the application is denied and no further petition for agency review is 
allowed under the rules, or when the authority is granted and becomes 
effective. 

But for the pending status of the Sub 231) sepebaetion. the Sub 2308 
temporary authority would have long since expired. That Sub 2314 application 
is pending only because RFA has made no attempt to prosecute it over a 
period of several years and, probably through oversight, it has not been 
dismissed for want of prosecution. That oversight should now be corrected, 
the Sub 231) permanent authority application should be dismissed for want 
She Sud 2308 temporary authority should be promptly 


cancelled. 
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CONCLUSION 
For the reasons stated, Petitioner respectfully requests the Comission 
to find that the application in MC-66562 (Sub-No. 2314) for permanent Hub 
authority should be dismissed for want of prosecution and that the related 
MC-66562 (Sub-No. 2308 TA) temporary authority should be promptly cancelled. 


Respectfully submitted, 


AMERICAN TRUCKING ASSOCIATIONS, INC. 


Peter T. Beardsley 
Robert L. James 
Nelson J. Cooney 
1616 P Street, N.W. 
Washington, D. C. 20036 
Richard R. Sigmon 
618 Perpetual Building 
Washington, D. C. 20004 


Filed: December 1, 1975 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of this pleading has teen served, by 
first-class mail, postage prepaid, in accordance with the provisions of 
the General Rules of Practice, vpon Tom Cole, REA Express, Inc., 219 
East 2nd Street, New York, New York 10017. 


Dated at Washington, D. C., this lst day of December, 1975. 
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Peter 2. Beardsloy 


